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Letters 


Another View on 
Multidisciplinary Practice 

In reading the recent articles in 
the ABA and Florida Bar journals, 
as well as the numerous letters to 
the editors, it appears to me that 
some background information which 
may be relevant to this issue has 
been omitted or ignored. Specifi- 
cally, as a result of the combined 
lobbying and rule-making efforts of 
the Florida State Board of Accoun- 
tancy and the Florida Institute of 
Certified Public Accountants, as un- 
believable as it may seem, within 
the last decade it was illegal for a 
lawyer-CPA or other dual profes- 
sional to tell his or her clients that 
he or she also held a CPA license. 
The State of Florida lost its case, by 
a 9-0 vote in the U.S. Supreme 
Court, to prevent attorney-CPAs (as 
well as other dual professionals with 
a CPA license) from simply inform- 
ing their clients and the public that 
they were in fact dual professionals. 

As a dual professional who was 


prosecuted by the Florida State 
Board of Accountancy simply be- 
cause I included a reference to my 
CPA license on my law firm’s letter- 
head, I find it both highly ironic and 
exceedingly disingenuous that “the 
Big 5” accounting firms now desire 
to do a reversal merely to increase 
their markets and profits with the 
stated purpose that clients demand 
“one stop shopping” of both legal and 
accounting services. 

The proponents in favor of MDP 
do so without concern regarding ei- 
ther 1) the impact of such on the in- 
dependence of the legal/third branch 
of government or 2) the need for ap- 
plying the mandatory attorney-cli- 
ent ethical prohibitions (including 
prohibitions against conflicts of in- 
terest) to accountants. One only 
need look at recent events where ac- 
counting firms audited businesses 
even though the accountants held a 
vested interest in the entity being 
audited to see the need to apply the 
same high ethical standards to ac- 


Oath of Admission to The Florida Bar 


to which disbarment may be had. 
“| do solemnly swear: 


State of Florida; 


able under the law of the land; 


the cause with which | am charged; 


help me God.” 


The general principles which should ever control the lawyer in the practice of 
the legal profession are clearly set forth in the following oath of admission to the 
Bar, which the lawyer is sworn on admission to obey and for the willful violation 


“| will support the Constitution of the United States and the Constitution of the 


“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly debat- 


“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to mis- 
lead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my cli- 
ents, and will accept no compensation in connection with their business except 
from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial to 
the honor or reputation of a party or witness, unless required by the justice of 


“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. So 
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countants that lawyers have been 
subject to for hundreds of years, if 
in fact MDPs are allowed. Albeit 
that I have the right to be an MDP 
because of my dual professional li- 
censes, I have elected to practice law 
only, thereby providing my clients 
with the greatest legal and ethical 
protections. After all, that is what 
the MDP debate should be about— 
not the expansion or protection of 
market share. I only hope that the 
public will not wait in hope that the 
SEC will squash the MDP concept. 

JAMES R. BREWSTER 
Tallahassee 
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ent coordinators (June) by Victoria 
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Ho, Judge Daniel Monaco, and 
Janice Rosen, all from Collier 
County. This particular program is 
one of many innovative and prob- 
lem-solving models which have been 
developed and are praciced in the 
family court system in Lee and 
Collier counties, and, to some ex- 
tent, all through the 20th Judicial 
Circuit. 

Lee County’s cooperation model, 
involving an entire spectrum of in- 
terdisciplinary professionals, in- 
cluding the judiciary, all working 
together in a collaborative fashion, 
continues to evolve with great suc- 
cess. The winners are the families, 
whose members have a much better 
opportunity for a positive relation- 
ship after the divorce. Moreover, 
there are only advantages, not dis- 
advantages, to all persons involved 
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in the process, including the family, 
as well as the professionals. 

The judge saves substantial time 
as a result of less litigation. The at- 
torney substantially benefits by 
having a satisfied client who will 
probably not require post-judgment 
representation and whose fees are 
paid in full. Contrary to any myth 
that family law attorneys have po- 
tential to make more income with 
drawn-out, litigated issues, the re- 
verse is actually true. Not only that, 
I love my job! How many divorce 
attorneys can say that? 

The rest of the state will follow 
eventually because there is an obvi- 
ous need to reform many of the pro- 
cedures involved in the traditional 
adversarial family court system. 
SHELDON E. FINMAN 


800/282-8626 
800/368-2734 
800/274-2663 
800/633-6458 


800/879-1362 


800/354-2322 
800/331-1212 
800/654-2200 
800/227-7368 


800/356-6548 


800/523-7666 


UPS (P350493) 800/325-7000 
e Eyewear & Contacts Lens Express (FLBAR) 800/666-5367 
¢ Law Book Discounts Lexis Law Publishing 800/562-1215 


¢ Magazine Subscriptions 


e Office Products & Supplies Pennywise Office Products 
¢ Retail Men's Wearhouse 

In-store discounts with proof of Florida Bar membership 
Telecommunications MCI WorldCom (Business) 800/539-2000 
(Residential) 800/666-8703 
Anheuser-Busch; Universal Studios Florida; 
Walt Disney; Water Mania— 
Send requests to The Florida Bar 


800/289-6247 
800/942-3311 


Subscription Services 


e Theme Park Clubs 


6 THE FLORIDA BAR JOURNAL/OCTOBER 2000 


www.gilsbar.com 
P.O. Box 998 
Covington, LA 70434 
1-800-445-7227 


Lawyers|nsurance.com 


CNA PRO 


Working to manage risk is what CNA 
Professional Liability Insurance is all about. 
Now we're pleased to introduce a better way of 
working together. Because CNA now works 
directly and solely with dedicated agents 
in your area. Giving you the same high level 
of expertise you've come to expect from both 


parties, delivered with unprecedented efficiency. 


Securing a proper risk management program 
requires a knowledgeable agent and a trusted 
financial partner. Now your connection to both 
is stronger and clearer than ever. Contact our 
dedicated agent today to find out more about 


this exciting new partnership. 


More than insurance. 


t 


Lawyers’ professional liability from CNA is underwritten by Continental Casualty Company or Transportation Insurance Company, member compa- 
nies of CNA. CNA is a registered service mark, trade name and domain name of CNA Financial Corporation, CNA Plaza, Chicago, Illinois 60685 


Nato 
rOUF DESL Se 


President’s Page 


Diversity: Seize the Future 


and Feel the Power of Inclusion 


lorida lawyers! Now is 

the time to seize the fu- 

ture to increase racial, 

gender, and ethnic diver- 
sity at all levels of the legal pro- 
fession. By working with The 
Florida Bar, which is deeply com- 
mitted to this endeavor, we shall 
achieve full and equal participa- 
tion of minorities and women in 
the legal profession. 

Ultimately, the success of our 
legal system depends on the 
public’s trust and confidence that 
it dispenses justice fairly. Our 
paramount goal should be to 
shape a legal profession in Florida 


than 200 women practicing law. 
During this same time period, it 
is estimated that there were 
fewer than 25 black lawyers. 
Today, there are approximately 
16,900 women lawyers who are 
members of The Florida Bar. A 
recent survey of the American 
Bar Association reveals that for 
the first time women in the year 
2000 will outnumber men as in- 
coming law school students. 
Minorities have not fared 
as well. A recent survey con- 
ducted by the National Associa- 
© tion for Law Placement reported 
» that African-Americans, Hispan- 
ics, Asians, and Native Americans 


that represents and respects the —_ New president of the National Bar Association Evett 
communities it serves,and to accom- Simmons and Herman Russomanno attend the account for 3.25 percent of the part- 


plish this, we must promote diver- 75th anniversary of the NBA in Washington, D.C. ners in the nation’s major law firms. 


sity in our own profession. 

Dr. Benjamin Hooks, a noted civil 
rights leader, recently stated, “Di- 
versity will be the dominant issue 
of the 21st century.” One of the ma- 
jor challenges of the new century is 
to build a profession that can effec- 
tively serve as the connecting link 
between our citizens and the rule of 
law. If we can strongly promote di- 
versity, we will maintain the 
public’s trust and confidence in our 
legal system. 

The Florida Bar must pioneer the 
efforts to increase minority and gen- 
der participation in the Bar. We will 
hold an All Bar Conference to work 
on joint initiatives to provide an 
opportunity for local bar leaders, 
law firms, corporate law depart- 
ments, municipal officials, and gov- 
ernment law firms to improve diver- 


sity in our professional ranks. This 
call to action is essential if we are 
to achieve a multicultural profession 
which will elevate the public’s atti- 
tude toward the rule of law. Our goal 
is that one day—in the not too dis- 
tant future—diversity will no longer 
be an issue. 

What can we do to support this 
effort? How can we catch this spirit 
of diversity? How do we feel this 
power of inclusion? An examination 
of the legal profession in Florida at 
the beginning of the last century 
shows that there were no minority 
lawyers and only two women law- 
yers, Lou Becca Pinnell and Alice 
Johnson. In 1950 there were fewer 
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The survey further stated that the 
percentage of partners is 6.1 percent 
in Los Angeles, 5.25 percent in San 
Francisco, 3.3 percent in New York, 
and 1.9 percent in Atlanta. In Mi- 
ami, the percentage was 19.31 per- 
cent, which led the nation. Of the 
19.31 percent, however, most part- 
ners are Hispanic. The percentage 
of African-Americans is 1.73 per- 
cent. 

Florida today is like a mirror to 
the world. The demographics of the 
clients we represent are changing. 
In the first half of the 21st century 
the population of the United States 
will become increasingly nonwhite. 
The diversity of our clients will in- 
crease with the continued develop- 
ment of third world economies. 

Will law firms in Florida, corpo- 
rate legal departments, and govern- 
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ment law firms become more aggres- 
sive and show leadership in hiring, 
retaining, and promoting minority 
and women lawyers? 

Earlier this year while attending 
the ABA midwinter convention in 
Dallas, we learned of an initiative 
launched by the BellSouth Diversity 
Committee, headed by Charles Mor- 
gan, a corporate vice president, 
which placed law firms on notice 
that their record on diversity will be 
weighed as a factor in the selection 
of legal counsel. Currently, there are 
65 major corporations that have 
signed on to this diversity initiative. 

Recently, I attended the 75th an- 
niversary of the National Bar Asso- 
ciation in Washington, D.C. This 
outstanding association of 17,000 
members, among other good works, 
promotes professionalism, scholar- 
ship, community service, and eco- 
nomic empowerment. Florida has a 
rich heritage of leadership in the 


By hiring, retaining, 
and promoting these 
minority lawyers, 
we can accomplish 
our mission. Let us 
as Florida lawyers 
feel the power 
of diversity. 


NBA. Our Florida past presidents 
include: W. George Allen (1975), 
who was the first African-American 
to attend and graduate from the 
public law school at the University 
of Florida; Warren Hope Dawson 


We Find Missing Heirs 
A Better, Way! 


(1982); Arthenia L. Joyner (1984); 
James O. Cole (1988); and H.T. 
Smith (1994). 

The new president of the Na- 
tional Bar Association is Evett 
Simmons of Port St. Lucie. Evett 
is truly a dynamic leader with the 
courage, commitment, and convic- 
tion to promote diversity in the le- 
gal profession. In her powerful 
speech to those gathered in Wash- 
ington, D.C., including past ABA 
president William Paul and cur- 
rent president Martha Barnett, 
Evett stated that to increase the 
number of black lawyers “we must 
reach out to youth at an early age 
to get them fired up about the rule 
of law, a fair system of justice, and 
economic empowerment .... We 
are on a mission to grow lawyers 
that will look like America, con- 
tribute to America, and not forget 
from whence they came.” 

Let us as Florida lawyers get fired 
up and reach out to minority and 
women lawyers. We can all work 
with The Florida Bar and local bar 
associations to promote mentorship 
programs for minority lawyers. Law 
schools can improve outreach efforts 
at traditionally black colleges and 
single-sex institutions. Private prac- 
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power of diversity. Let us as Florida 
lawyers encourage all sectors of the 
legal profession to come together and 
stand shoulder to shoulder to find 
ways to increase diversity within the 
profession. Let us as Florida lawyers 
work tirelessly and seize the future 
by making the dream of diversity a 
beautiful reality. O 
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CHARLES WELLS 


f you close your eyes and listen to the cadence, not 
the content, of Florida Supreme Court Chief Jus- 
tice Charles T. Wells’ words, you might be fooled. 
The pace is relaxed and easygoing, with some words 
drawn out. 

But if you listen to the words, the illusion is gone. Wells 
does not waste words; he cuts to the core of a legal issue 
like a laser through an apple. 

The eyes really give him away. If it is during an oral 
argument, his gray eyes are sharp, boring in as he asks 
an attorney a question. If it is in casual conversation, 
they are likely to be merry and lively, ready to crinkle 
into a laugh. Especially if he is in his office, surrounded 
by orange and blue memorabilia and mini mascots of his 
beloved University of Florida Gators. 

Perhaps it helps to know Wells was the point guard— 
and captain—on his high school basketball team.The 
point guard is the player charged with bringing the ball 
up the court and analyzing the defense, not missing any- 
thing but also not wasting any time. Then the point guard 
makes the pass or play that gets the offense rolling. 


SEE IT ALL and get the job done. Be spontaneous, 
innovative, competitive. And professional. 

Longtime associates and friends of Chief Justice Wells 
say Florida’s lawyers and citizens can expect that in the 
next two years as he leads the Florida court system. 

“Charley is one of the most creative legal minds I have 
ever met,” said Fifth District Court of Appeal Judge 
Jacqueline Griffin, who worked as an associate with the 
future chief in the late 1970s. “He can look at a legal 
issue almost as if he’s floating in space looking down on 
it. He sees it from all sides. If he sees any point of entry, 
he hones in on it. It’s amazing how often 
his insight proves to be accurate and 
proves to be the solution.” 
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CHIEF JUSTICE OF THE SUPREME COURT OF FLORIDA 


A basketball sharpshooter keeps his eyes 
on the goal of an efficient, humane court system 


by Gary Blankenship 


“Charley is one of the most gifted legal minds I have 
encountered in my career and I like very much that kind 
of intelligence being in the justice system,” said wife 
Linda Wells, herself a successful commercial litigator 
who now volunteers with a legal aid agency. “He’s very 
succinct and he’s very well organized. He’s possibly the 
best organized person I know, except for our daughter 
Ashley. He always has things very organized. He doesn’t 
waste time, but he does know how to have fun.” 

Or as Pam Blackwell, his assistant, puts it, “He’s the 
easiest going Type A person I’ve ever known. When Jus- 
tice Wells is here, he’s in his office with door closed, work- 
ing. There’s not a whole lot that’s worth interrupting him 
for. He goes in there and closes that door and works in- 
credibly hard.” 


CHARLES TALLEY WELLS was born March 
4, 1939, in Orlando, and law would seem to be in his 
blood. 

One hundred years before Wells became chief justice, 
his grandfather, Joel Wells, was named as a county judge 
in Washington County. He retired from the bench in 1909 
and moved to Panama City to practice law. That was a 
fortuitous move, because it was in Panama City where 
Wells’ father, Joel, Jr., met his mother, Julia Talley, 
daughter of a circuit-riding Methodist minister. 

In 1922, his father enrolled at the University of Florida, 
where he went to law school and eventually landed a job 
as a legal stenographer with Harry Voorhis and Raymer 
Maguire. In 1926, the senior Wells moved to Miami to 
practice law, and returned to Orlando in 1929, linking 
up again with Voorhis and Maguire. They eventually 
became the firm of Maguire, Voorhis, and Wells. 

“From a young age, he was al- 
ways a leader: student body president, 
captain of the sports team,” said Sec- 
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ond Circuit Judge L. Ralph Smith, 
who met the future Chief Justice in 
Little League and has been a life- 
long friend. “Really, truly, we 
thought he was going to be Gover- 
nor.” 

At William R. Boone High Sc!.ool 
in Orlando, Wells served as an of- 
ficer on the student council every 
year he was there, and played sev- 
eral sports, including being captain 
of the basketball team. Playing bas- 
ketball has remained a lifelong pas- 
sion, although he stopped playing in 
a Tallahassee lunchtime league, on 
doctor’s orders, about a year ago. (“I 
told him [the doctor] if you’re not 
going to let me dunk the ball any- 
more, then I’m not going to play,” 


she was active in a variety of cam- 
pus activities. 


HE GRADUATED in 1961 
and entered the U.S. Army Reserve 
on a program that allowed six 
months of active service and then 
five and a half years of reserve sta- 
tus. Uncle Sam had other plans, 
however. When the Berlin Wall cri- 
sis erupted, Wells was kept on ac- 
tive duty and sent to Ft. Sill, Okla- 
homa, serving more than a year and 
delaying his entry into law school. 

As for the decision to become a 
lawyer, Wells said it really was not 
much of a struggle. 

“I was interested in government 
and I always had been around the 

law when I 
was grow- 
ing up. It 


“| was interested in government and ‘35 some 


thing I felt 


| always had been around the law my 


when | was growing up. It was 
something | felt was my natural 
interest.” —Chief Justice Wells 


he recalled with a laugh.) 

When it came time for college, 
there was never really a question of 
where. 

“Of course, I was a Gator by birth. 
My father had been to the Univer- 
sity of Florida and my brother went 
to the University of Florida and I 
had grown up going to the Univer- 
sity of Florida football games from 
the time I was six in 1945 — right 
after the war when you could buy 
some gasoline,” Wells said. “I really 
never had any other university 
much in mind.” 

At college, Wells was a political 
science major again active in stu- 
dent government and other activi- 
ties, including becoming president 
of Florida Blue Key, although he 
eased up on athletics to concentrate 
on academics. He also became ac- 
quainted with Linda Fischer, al- 
though they never dated. Like him, 
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natural in- 
terest,” he 
said. “My 
brother 
[Joel III, 10 
years his 
senior] by 
that time 
had been 
practicing 
for about 10 years.” 

“The image of Charley I have in 
law school is that he was a very good 
student, but he was also very inter- 
ested in politics,” said Fourth DCA 
Judge Larry Klein. “We all thought 
he would be Governor some day.” 

“He was just like he is now, just 
less gray and wrinkled,” said Vero 
Beach attorney George Moss, an- 
other college classmate who also 
served on the Bar Board of Gover- 
nors with Wells. “He’s always been 
a great leader and a great laugher. 
He’s got a great sense of humor.” 

But it was wise not to take the 
easygoing exterior as the complete 
Wells, he said, adding. “Student 
politics at UF was fairly vicious, like 
regular politics. Charley wasn’t vi- 
cious, but he knew how to take care 
of himself.” 

He graduated from law school in 
1965, and was one of the top three 


scorers on the bar exam that year. 
Wells went to work for Maguire, 
Voorhis & Wells, the fifth family 
member to join the firm, after his 
father, brother, uncle (Maxwell, Sr.), 
and cousin (Maxwell, Jr.). 

Wells did mostly insurance de- 
fense trial work, and his interest in 
government and civic activities re- 
mained. That led him in 1969 to 
take a position with the U.S. Jus- 
tice Department as a trial attorney 
in its tort claims section — a move 
than changed his life in more ways 
than one. 

“I was mainly interested in mov- 
ing to Washington,” Wells recalled. 
“I was interested again in govern- 
mental matters. I thought trying to 
work at the Justice Department 
would be a way to live in Washing- 
ton. 

“It was a city that was a great 
place for a young professional to live. 
It had all of its problems of the late 
60s in that there was a lot of racial 
tension. But it was also just a beau- 
tiful place. There was a lot going on 
for young professionals.” 

The future chief justice may have 
gone there for professional reasons, 
but it was his personal life that 
reaped the biggest benefit. 

A mutual UF friend of his and 
Linda Fischer’s was teaching at the 
George Washington law school 
where Linda, then working a federal 
job, was taking night classes. By 
that time, both had been married 
and divorced, without children. “I 
was in contact with the mutual 
friend who said, ‘You should call 
Linda because you two are a perfect 
match.’ I said, ‘I’m not interested in 
that right now.’ But I did call,” Wells 
said. 


LINDA, who was born in Key 
West and raised in Clearwater, had 
been in Washington since the 
middle of 1963, first at the Census 
Bureau and then the Law Enforce- 
ment Assistance Administration, 
working on gathering criminal jus- 
tice statistics. Like her husband, her 
undergraduate degree was in politi- 
cal science. But after several years 
in government jobs, “I decided I 
would like to do something where I 
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The Wells Family: Son and daughter-in-law Talley and Laura Wells, daughter Ashley, 
the Justice and wife Linda, and daughter and son-in-law Drs. Shelley and Bill Collins. 


was involved with clients, so I went 
to George Washington University 
law school in their night program,” 
she said. And, of course, there were 
many UF people in Washington. 

“I was already part of a Gator 
crowd,” she said. “Charles turned up 
in Washington and he called me and 
so we went out.” 

They were married in November 
1969, and things happened quickly. 
The newlyweds knew they wanted 
a family soon and decided Orlando 
was a better area to raise one. So, 
after their honeymoon, they moved 
back to Orlando — except Linda still 
had several months of law school to 
attend back at George Washington. 
Their marriage started as a com- 
muter one, and the family started 
almost as quickly. 

“T took the bar exam when I was 
seven months pregnant and got 
sworn in not too long after Talley 
[Charles Talley Wells, Jr.] was born 
{in November 1970],” she said. 

Daughter Shelley followed in 
April 1972, and daughter Ashley in 
July 1975. 

During those years, Linda taught 
courses at the University of Central 
Florida and did projects for various 
law firms. Her husband returned to 
the Maguire firm. “I went back into 
more of a commercial litigation type 
work and still did some insurance 
defense work,” he said. 

Wells also took the first—and 


last—step toward what some saw as 
his destiny of being Governor. He 
knew many of the Democratic politi- 
cal leaders of the day from the Uni- 
versity of Florida and through other 
contacts, including future Governor 
and U.S. Sen. Bob Graham, current 
Insurance Commissioner and 
former U.S. Rep. Bill Nelson, and 
future Speaker of the House Hyatt 
Brown. Wells filed for a seat in the 
state House. 


“T HAD BEEN ACTIVE in 
politics in the 1960s before I went 
to Washington, and I was very ac- 
tive in the campaign when former 
Gov. LeRoy Collins ran for the Sen- 
ate in 1968. Then I came back [from 
Washington] and ran for the legis- 
lature in 1970 as a Democrat,” he 
recalled. 

“But the Republicans had taken 
over the county and I was one of 
those who was taken over,” he added 
with a laugh. “The tea leaves just 
didn’t look very good for a person as 
a Democrat who was running for 
political office from Orange County. 
So I decided to become an active 
supporter rather than an active par- 
ticipant.” 

He also had an itch professionally. 
Although already established with 
a reputation as one of Central 
Florida’s preeminent trial attorneys 
and in one of the largest area firms, 
Wells wanted different work and a 


different setting. At the start of 
1976, he, Don Gattis, and Walton 
Hallowes, fellow attorneys at the 
Maguire firm, left to form Wells, 
Gattis, and Hallowes. With the later 
addition of partner Darrell Carpen- 
ter, it became Wells, Gattis, 
Hallowes, and Carpenter. 

“I was really interested in having 
my own law firm that was kind of a 
small, independent operation,” 
Wells said. “It gave me a great deal 
of flexibility with what I wanted to 
do in trying to build my own firm. 
That really is the total reason that 
we did it.” 

“We wanted to do plaintiffs’ neg- 
ligence work,” Gattis added, “and 
you could not do that in the large 
firm defense atmosphere, and sec- 
ondly, we wanted our own indepen- 
dence and a smaller operation. We 
really enjoyed that. One of the most 
attractive things is you don’t have 
the internal decision making that 
has to go on in a large firm. If we 
wanted decisions made, we would 
walk into one of the other’s office and 
say, ‘Do you want to do this?” 

Over the years, Wells and the of- 
fice handled some of the most com- 
plex litigation seen in Central 
Florida. 

In one case, Wells and Gattis rep- 
resented the manufacturer of a front 
end loader in a product liability case. 
Their client was a defendant who 
was also filing a cross claim against 


THE FLORIDA BAR JOURNAL/OCTOBER 2000 15 


an axle manufacturer. The two- 
month trial was at that time, and 
perhaps still, the longest in Orange 
County history. “The verdict was 
returned for the plaintiff for $1.8 
million and we recovered that 
amount from the axle manufac- 
turer,” Gattis said. The case re- 
quired “defending our client to make 
sure there was no active negligence 
on the part of our client so we could 
prevail on our cross claim.” 


A FEW YEARS later, they rep- 
resented a Mississippi Valley State 
University band student who had 
been injured when the band was 
invited to play at the opening of 
Walt Disney World’s EPCOT. A 


As a Board of Governors member, 
“He was a strong proponent for 
the independence of our 


and involved taking depositions all 
over the country and taking on the 
large team of lawyers hired by the 
owner. 

“It was classic Charley,” Griffin 
said. “He wasn’t intimidated by the 
number of lawyers on the other side 
and handled the case brilliantly. We 
settled it ultimately, and favorably. 
The settlement was a long, hard- 
fought thing. He just keeps at it, but 
very calmly. 

“Charley now is pretty much the 
way he was then. He hasn’t changed 
much. He’s extremely diligent, ex- 
tremely conscientious, always kept 
the client’s interest very much in 
mind. He was the lawyer who al- 
ways had his eyes on the prize, 
which was to 
get the best 
result for his 
client with 
the least ex- 
penditure of 
legal fees.” 

These 


profession, and when it came to were busy 


issues of professionalism, he 
was a strong advocate.” —Ben Hill 


plant had fallen from a room and hit 
the student on the head, leaving him 
a quadriplegic. The case settled for 
$4.5 million. 

Asked how Wells was to work with 
on a case, Gattis had a one-word 
answer: “Wonderful.” 

“He would do anything in the case 
you wanted done. He had a tremen- 
dous legal mind and could see legal 
issues that others might miss or not 
thoroughly research. He always 
communicated well with the wit- 
nesses.” 

Judge Griffin agreed. She worked 
with Wells on a devilishly complex 
case, representing one of the com- 
panies that provided a surety bond 
on a major construction project that 
had halted prior to completion. The 
case involved claims that the 
owner’s engineers took kickbacks 
from contractors and allowed 
shoddy work. It lasted several years 
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times for the 
Wells family. 
In 1980, 
Linda Wells 
joined the Or- 
lando office of 
Carlton 
Fields, and aside from family activi- 
ties, both were busy in civic and pro- 
fessional activities. Her activities 
included chairing a Bar grievance 
committee. 

“There were some sacred things. 
We did not do [outside] things on 
Sunday night; that was always the 
family night,” Linda Wells said. “It 
wasn’t easy, but we had a lot of 
shared responsibility, plus we had 
help. I had someone there during the 
day when I wasn’t. 

“But it was never enough. I was 
laughing this morning about the 
many resolutions I had, like my kids 
will not have a car in high school. 
Then the time comes and you can’t 
wait to get them in the car to do 
some of the driving.” 

Her husband was active in the 
Orange County Bar Association, in- 
cluding serving as president in 
1989-90. He was active in the Or- 


ange County Legal Aid Society from 
1968 until joining the court and 
served on its Board of Trustees from 
1988-89. And from 1985 until he 
became a justice, Wells was an ac- 
tive participant in the guardian ad 
litem program, representing abused 
and neglected children in juvenile 
and domestic court proceedings. 

He continued his interest in poli- 
tics and public service, serving on 
the state’s Medical Malpractice Re- 
form Commission in the early 1980s 
and providing informal advice and 
consultation to a number of officials. 

Ninth Circuit Judge Belvin Perry, 
Jr., who was the keynote speaker at 
the ceremony where Wells became 
chief justice, knew of Wells because 
of his prominent family and commu- 
nity activities but met him person- 
ally in 1988 when, as an assistant 
state attorney, Perry filed to run for 
a circuit judgeship against an in- 
cumbent. 


“HE STOPPED and chatted 
with me, and we had a nice conver- 
sation,” he said. “He said . . . that 
the reality of justice is that people 
have to think they are getting jus- 
tice. If you don’t have a judiciary and 
a legal system which reflects all seg- 
ments of the community, then you 
are going to have a problem because 
people won’t feel they are getting 
justice, even if they get justice.” 

The two became friends and 
worked on many judicial projects 
after Wells joined the court. 

Wells also served as chair of a lo- 
cal grievance committee and was a 
member of one of the first judicial 
nominating commissions from 1971- 
74. In 1992, he was elected to the 
Bar Board of Governors, and his ten- 
ure included service on the Disciplin- 
ary Review, Rules and Bylaws and 
Disciplinary Procedure committees. 

“He was an excellent board mem- 
ber who participated in virtually all 
of the issues that came before it dur- 
ing the time I was on the board,” 
according to former Bar President 
Ben Hill. “He was a strong propo- 
nent for the independence of our 
profession, and when it came to is- 
sues of professionalism, he was a 
strong advocate.” 
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“HE WAS ALWAYS in the de- 
bates and always well prepared and 
always very knowledgeable,” said 
John Frost, another former presi- 
dent who served on the board with 
Wells. “We hit it off right away. I 
like him as a person and as a law- 
yer.” 

Wells said his increasing role in 
local and state bar activities came 
as he and Linda became more estab- 
lished in their practices and their 
children were older, and the two of 
them could devote more time to 
those activities. “I particularly 
thought that the Orange County Bar 
Association was doing really first- 
rate work in keeping the feeling of 
community among Orange County 
lawyers,” he said. “I think that’s a 
vital part in the development of pro- 


fessionalism: to keep lawyers feel- 
ing they are a part of the same legal 
community.” 

He also praised the local bar’s re- 
quirement that its members annu- 
ally take on two pro bono cases. “I 
found that work to be very necessary 
and very worthwhile,” Wells said. 
“That was something that I was very 
interested in.” 

In 1994, a seat opened on the Su- 
preme Court when Justice Parker 
Lee McDonald, before whom Wells 
had tried cases when McDonald was 
a circuit judge, retired. It was an 
opportunity. The Wells children had 
grown and all were in or heading for 
college. 

“We really all as a family dis- 
cussed his interest in considering 
applying for the Supreme Court,” 


Linda Wells said. “It wasn’t a closed 
issue until we had all talked about 
it and discussed it and what it would 
mean for all of us.” 


“IT CAME AT A TIME when 
I was at a stage in my professional 
career that I could do it and in my 
family’s development that it was 
possible to do it,” Chief Justice Wells 
said. “I believed that I had the 
breadth of civil experience that 
could be helpful in a seat at the Su- 
preme Court. There had always 
been a tradition since I had been in 
practice for a person [coming di- 
rectly from] private practice to be on 
the court. At that point, there was 
that kind of vacancy on the court. I 
thought that I had an opportunity 
to fill that seat.” 


Yes, iT is TRUE. Supreme Court 
Chief Justice Charles Wells does 


and blue robe, a gift from the Or- 
ange County Bar Association when 
he joined the court in 1994. 


have stashed in his office an orange [i ro a 


Gator by Birth, Sports Fan by Nature 


El 
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But it is still unconfirmed that he 


actually bleeds University of Florida 
Gator colors, a blood test not being 
required for this Journal profile. “I 
have a great interest in all sorts of 
sports, especially intercollegiate 
sports,” Wells said, adding they are 
his main out-of-courtroom interest. 

Wife Linda allows how she is also 
a Gator fan but not quite as rabid as 
her husband. “I don’t keep every 
game since the 1920s in my head,” 
she said, laughing. “Well, certainly 
he has every game since the 1950s 
in his head.” 

Daughter Ashley, at the cer- 
emony where Wells was sworn in 
as Chief Justice, joked that the three 
Wells children were surprised when 
their father announced an interest 
in joining the court, because it 


Florida State University Seminoles. 


meant a move to “enemy territory” in Tallahassee, home of the 


His interests do extend beyond UF sports. Wells was an avid 


Justice Wells in his Gator robe, holding a headdress presented As for that orange and blue robe 
by his feilow justices. : 


E asked him to quit a year ago. 
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basketball player until doctors 


“He’s got a very good shot, a jump 
shot,” said Second Circuit Judge 
Terry Lewis, who played with Wells 
in a lunchtime league. “He doesn’t 
jump much any more, but neither do |.” 

Wells attends many Atlantic Coast 


use. Former Bar President John Frost noted that when Wells 
swore in Frost's daughter Ashley, a law school graduate of FSU 
but an ardent Gator fan, he donned the bi-colored garment. 


Conference basketball games in 
Tallahassee. And he allows, “I! got 
a few of these gray hairs by follow- 
ing the [NFL football Tampa Bay] 
Bucs.” 

He also played golf for a while but 
gave it up because it aggravated 
his tendency for skin cancer. “I was 
never much good,” Wells admitted, 
adding, “I tell people once you con- 
quer a sport, you should give it up.” 

Aside from sports, the family en- 
joys traveling. Before Wells joined 
the court, they had a motorhome 
and used it a great deal. Their most 
recent vacation was to a secluded 
spot on the Oregon coast. 


ithas seen at least one ceremonial 
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Coming to the court put Wells in 
an entirely different world from his 
day-to-day practice, or has he put it, 
“Suddenly you recognize you're not 
in Kansas anymore. 

“It is a very different experience 
than practicing law, mainly because 
it is a much more cerebral type of 
work; all day, every day trying to 
think through legal problems,” he 
said. “In my law practice, you spend 
a lot of time running to depositions 
and taking depositions. Here you 
can come in and spend an entire 
morning and the phone doesn’t ring. 
In a law office, you barely spend 10 
minutes that you’re not on the tele- 
phone.” 

With help from the other justices, 
particularly then-dean of the court 


“He has a tremendous capability to 


said. “He expects quality advocacy. 
He listens carefully. He has a great 
deal of respect for the system and 
the people in the system, judges and 
litigants. It’s important to him that 
there be diversity in all parts of the 
system. He cares that people who 
interact with the justice system find 
it to be fair, reasonably efficient, and 
that they are listened to. He wants 
the justice system to be responsive 
to people and for them to have a 
sense of participation in it. 

“He has a tremendous capability 
to go through every detail of the 
record. He is very thorough. That 
characterized his trial work, and 
that characterizes the way he does his 
work on the court. The devil really is 
in the details in these decisions.” 

The move 
also brought 
changes for 


her. Although 

go through every detail of the Mrs. Wells 
could have 

record. He is very thorough. That woe ie ee 


characterized his trial work, and 
that characterizes the way he does 
his work on the court. ”—Linda Wells 


Justice Ben Overton and then-Chief 
Justice Stephen Grimes, Wells 
quickly became acclimated. “After 
the first couple of months, it just felt 
like I was in stride, not that my 
opinions were in stride but my feel- 
ings were in stride.” 


AS SOMEONE whose entire 
practice had been in civil cases, 
Wells said it took extra effort to 
work on criminal—including capital 
appeals— and family law cases. 
“You need to understand how the 
law has developed in those areas,” 
he said. “It did cause me a lot of ex- 
tra study in trying to put together a 
history of how the procedures had 
developed and the substantive law 
had developed.” 

Linda Wells has some advice for 
people preparing to argue a case be- 
fore Chief Justice Wells. “He takes 
rules and deadlines seriously,” she 


see office of 
Carlton 
Fields, that 
could create 
problems be- 
cause Carlton 
Fields part- 
ner and former Supreme Court Jus- 
tice Alan Sundberg was handling 
many appeals before the court. In- 
stead, she became active in other le- 
gal areas, including volunteering as 
coordinator of the Private Attorney 
Initiative for Florida Legal Services’ 
Domestic Violence Legal Hotline, 
where she tries to find pro bono at- 
torneys for victims of domestic vio- 
lence. 

Mrs. Wells also became active on 
committees with The Florida Bar 
Foundation, and for the past four 
years has served as a member of its 
Board of Directors. 

And as their professional lives 
peaked, the Wells were able to see 
their children start theirs. Son 
Talley is a Bar member and a clerk 
for U.S. District Judge Patricia 
Fawsett in Orlando. Later this year, 
he will join an Atlanta legal aid of- 
fice. Daughter Shelley is a doctor 
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who is married to another doctor 
and is in her residency at the Uni- 
versity of Miami. After getting her 
undergraduate degree and teaching 
for two years at an inner city school 
in Chicago, Ashley is attending 
Northwestern University law 
school. 


IRONICALLY, as Charles 
Wells, a respected civil practitioner, 
comes into the Chief Justice’s office 
perhaps the court’s highest profile 
issue is the death penalty. There 
also are numerous other challenges: 
working with the legislature on the 
constitutionally mandated shift to- 
ward more state and less county 
money for the trial courts, continu- 
ing to build public confidence in the 
legal system, dealing with the in- 
creasing number of pro se litigants, 
continuing to promote diversity in 
the courtroom, and bolstering ongo- 
ing efforts on public information and 
education. 

For the moment, death penalty 
cases are consistently the most 
struck lightning rod of the court’s 
activities. And possibly it is the best 
for exhibiting the drive, energy, and 
approach Floridians will find in 
their new Chief Justice. When he 
first came to the court and was 
studying its procedures, demands, 
and issues, Wells said he was drawn 
to the capital cases and wound up 
studying everything from case law 
to where each of the approximately 
370 death row cases were in the sys- 
tem and why. 

He found some things that should 
be addressed by the court to improve 
the system and noted the court has 
already begun a case management 
process to track capital cases. 

Ensuring the defendant has repre- 
sentation, that records are being pro- 
duced in a timely manner, and that 
the court always knows where a case 
is in the system are other concerns. 

“To me, this means that the case 
is processed in a fair but efficient 
way, and that the case is kept as a 
focus on every court’s docket,” Wells 
said. “I don’t think you necessarily 
put X amount of years that each case 
be completed, but you cannot lose 
any cases either. By losing, I mean 


having cases that are just dormant 
in the process. 

“I have written this in several 
opinions,” he continued. “The proper 
goal of postconviction in capital 
cases is to get those individuals who 
are not intended and should not be 
on death row removed from death 
row at a time as early as possible. . 
. . It’s not somewhere where people 
ought to be confined for 15 to 20 
years.” 


THE DEATH PENALTY also 
was the focus of friction earlier this 
year between the legislature and the 
court, especially after the court 
unanimously tossed out most of a 
death penalty law passed by law- 
makers in January aimed at han- 
dling all appeals in five years. (The 
justices found the legislature was 
writing procedural rules for the 
courts, something the constitution 
reserves for the courts.) Several 
measures were proposed — but not 
ultimately passed — by lawmakers 
that were considered to threaten the 
judiciary’s independence. Those in- 
cluded a constitutional amendment 
to allow the legislature to write 
court procedural rules, efforts to 
change the composition of judicial 
nominating commissions, and an- 
other amendment to allow judicial 
candidates during a campaign to 
take positions on issues likely to 
come before them on the bench. The 
legislature did pass a bill creating 
a commission to study the Supreme 
Court’s workload, but its sponsor, 
Rep. Dudley Goodlette, R-Naples, 
insisted his sole motivation was a 
concern about the court possibly 
being overworked. 

Wells said he thinks the court and 
the legislature, as well as the execu- 
tive branch, will work well together 
and the conflicts earlier this year 
will not be repeated. He sees the 
courts as having a relationship with 
lawmakers and being responsive in 
terms of concerns about courts not 
seeming arrogant, making timely 
decisions, and being accessible to all 
residents. 

“I have the strongest of feelings 
that courts individually, and this 
court especially, have to have an 


Chief Justice Wells and his lawyer-wife, Linda. 


independent role in decision-making 
on individual cases,” he said. “In my 
discussions with the other two 
branches, they respect that. They 
want this court to make indepen- 
dent calls on legal issues. .. . I think 
that we can build a relationship be- 
tween the judicial branch and the 
legislative branch on the respect of 
each other having independent roles 
and carrying out those roles. I am 
going to work hard at it.” 


GOOD RELATIONS with the 
legislature will be important in 
working out the upcoming funding 
shift for trial courts. Under a 1998 
amendment approved by voters, by 
July 2004, the court-supporting 
functions of circuit court clerks must 
be self-supporting or subsidized by 
state— not county— funds, and the 
state must take over most other 
court financial expenses, except for 
construction and maintenance of fa- 
cilities. 

The final bill is projected to save 
the counties several hundred million 
dollars. Last year, the legislature 
passed a bill setting out a transition 
schedule and setting a timetable for 
collecting information necessary to 


make the changes. 

“There is going to be a lot of at- 
tention brought to bear on how the 
court system is being funded, from 
court reporting to court administra- 
tion to purchasing, to which employ- 
ees are going to continue to be 
county employees and which are 
going to be state employees,” Wells 
said. “We have spent the last year 
trying to marshal the questions so 
we understand the breadth of the 
issues. Now we must work in con- 
junction with the legislature to try 
to get some of the transition done 
this coming legislative session and 
then move on.” 

As a byproduct of the fiscal re- 
structuring, Wells hopes more 
money can be found to improve tech- 
nology for trial courts. “We need a 
more uniform infrastructure so we 
can network the trial courts,” he 
said. “We need to be able to have the 
courts be able to track their cases, 
which in too many areas they have 
difficulty doing because of the lack of 


Gary Blankenship is senior edi- 
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technology.” 

Better technology, he said, would 
enable court clerks to share infor- 
mation and let the courts quickly 
and efficiently gather data needed 
by the legislature for such area as 
determining the necessity for new 
judges. 

The court must continue to im- 
prove diversity and continue its pub- 
lic education campaign. 

“A continuing effort has to be 
made for minorities to feel they are 
dealt with fairly by the courts,” 
Wells said. “Our court system is not 
functioning the way we need it to 
until all people regardless of race or 
gender or nationality or religious 
background feel like they can walk 
into a courthouse anywhere in this 
state and feel they are going to re- 
ceive fair and equitable treatment.” 


TRUST and confidence, he said, 
are more than bywords and must be 
backed up by action. “The things 
that we are talking about are the 
necessary parts of making people 
feel that the courts are worthy of 
their trust,” Wells said. “We need to 
treat everyone with dignity and fair- 
ness; we need to get our decisions 


out in a timely way; we need to have 
every judge well trained. We need 
to spend time and effort on helping 
judges recognize the need to deal 
with citizens in their courthouses 
and their courts with the type of re- 
spect that the citizens think they 
should have when they go into a 
courtroom. 

“T don’t think that trust and con- 
fidence is something that you do in 
a PR campaign. I think that trust 
and confidence in the court system 
is something the courts earn in the 
way they deal with legal problems 
and the way they deal with the 
people who are in the courtroom.” 

In the next two years, Chief Jus- 
tice Wells also hopes the court sys- 
tem will find ways to improve juve- 
nile courts. The court is just 
beginning a study of how different 
circuits handle juvenile cases, he 
said, adding, “We want to learn who 
is carrying out the delinquency court 
system in a really constructive way 
and try to implement the better sys- 
tems we have in every community.” 

The Florida Bar has a vital role 
to play in the legal system, the Chief 
Justice said, including maintaining 
a grievance system that is timely 


Wells in Words: Forthright and Direct 


and fair to both complainants and 
lawyers and continuing to stress 
professionalism. 

“I think that The Florida Bar 
needs to continue its emphasis on 
professionalism daily in every com- 
munity in this state to focus lawyers’ 
attention on the fact they have to 
treat each other and they have got 
to treat their clients in a profes- 
sional manner,” he said. 

And if the courts are to provide 
justice, the essential underpinning 
of that is the ethics and profession- 
alism of Bar members, Wells added. 

As for the courts themselves, the 
targets and challenges Wells sees 
are an extension of his days in pri- 
vate practice, and indeed his days 
on the basketball court. 

“The fundamental role of the 
courts and the judicial system is to 
make decisions,” the Chief Justice 
said. “Having spent my career as a 
lawyer, it causes me to have a real 
belief that it’s necessary for courts 
to make a decision on a timely basis 
in general. I have a lifetime of expe- 
rience of clients calling to say ‘When 
is the court going to rule?’ You have 
a right to have a decision; at least 
you have closed that chapter.” O 


“When the agreement transfers the actual public 
function, public access follows.” 


“TW]e will not permit factual issues to be resolved 
on the basis of opinions which have yet to achieve gen- 
eral acceptance in the relevant scientific community; to 
do otherwise would permit resolutions based upon evi- 
dence which has not been demonstrated to be suffi- 
ciently reliable and would thereby cast doubt on the re- 
liability of the factual resolutions.” 

Supreme Court Justice Charles T. Wells wrote that in 
1997, in two consolidated cases before the court, 
Hadden v. State and Beaulieu v. State ,690 So. 2d 573. 

At issue were two convictions for sexual abuse on 
minors, based at least in part on testimony that the chil- 
dren exhibited symptoms of “child sexual abuse accom- 
modation syndrome.” 

Wells’ opinion, representing a unanimous court, found 
the syndrome had not been proven and was not ac- 
cepted by a preponderance of psychology experts. One 
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case was ordered returned for a new trial and the other 
for an analysis of whether the objection to the syndrome 
testimony had been properly preserved. 

The opinion also showed the trademarks of the Chief 
Justice’s writing style: forthright and direct; Keeping opin- 
ions as brief as possible; with generous praise for lower 
court judges whose analysis is relied upon in writing 
the court’s opinion. 

Wells also is not afraid to dissent. 

In 1998, the court ruled on the requests of the three 
new capital collateral regional offices to extend the time 
limitations under Rule 3.852 in requesting public records. 
The three CCRC offices noted they had been newly 
created from one statewide office and were having prob- 
lems hiring enough qualified staff and handling other 
administrative matters. 

Six justices concluded, “We have no choice but to 


| 


grant a blanket tolling of 
time limitations” for about 
six months. Wells, who 
has been studying capital 
appeals since he joined 
the court in 1994, did not 
agree and outlined why in 
a detailed dissent. 

“| do not accept the po- 
sition that this court has no 
immediate role in solving 
the postconviction repre- 
sentation problem or that 
our involvement would 
constitute ‘micromanaging’ of the three CCRC agen- 
cies,” he wrote. “I believe that we not only have a role in 
postconviction proceedings but that at present we have 
no more important or immediate responsibility. Not deal- 
ing with the representation issue is a prescription for 
capital postconviction cases to continue as in the past 
and for them to drag on for another 20 years. | will not 
be a silent party to such continued delay.” 

He outlined a five-point plan for attacking the backlog 
of collateral appeals, including getting motions filed in 
all cases by CCRC or finding alternative private coun- 
sel to file motions; getting money and statute changes 
from the legislature to improve the production of records; 
obtaining advice from a special commission appointed 
to advise the court about capital appeals; and forming a 
special committee of experienced capital case judges 
to study the representation issues. 

Wells cited two concerns in his dissent. One was that 
inmates, who will eventually be removed from death row 
because of their appeals, are spending needless time 
in that harsh environment in which they spend virtually 
all their days in six-by-nine-foot cells. 

The second was the capital collateral representation 
system was a statutory, not a constitutional, right and 
the legislature could lose patience with the delays and 
abolish the system. 

“This dissolution would be problematic, of course, and 
would force a different postconviction process,” he 
wrote. “That process would be time-centered, as it was 
before the creation of CCR, upon the Governor’s sign- 
ing of death warrants and scheduling of executions. Al- 
though this would not be an orderly process, neither is 
the present CCRC process.” 

A sample of some other writings from the Chief Jus- 
tice follows: 

* In Memorial Hospital - West Volusia, Inc. v. News- 
Journal Corporation, 729 So. 2d 373, Wells wrote for 
the majority in agreeing that when a public hospital dis- 
trict assigned its revenues and responsibilities to a non- 
profit corporation, that corporation was subject to pub- 
lic meeting and public records laws.“When the 
agreement transfers the actual public function, public 


“| do not accept the position 
that this court has no immediate 
role in solving the postconviction 

representation problem or that 
our involvement would constitute 

‘micromanaging’ of the three 

CCRC agencies.” 


access follows.” 

* In State v. City of 
Port Orange, 650 So. 2d 1, 
the court considered a fee 
assessed against residents 
based on road use. “What 
the city’s transportation util- 
ity fee does is convert the 
roads and the municipality 
into a toll road system, with 
only owners of developed 
property in the city required 
to pay the tolls,” Wells wrote 
for a unanimous court. “We 
find no statutory or constitutional authority for such tolls 
by a municipality.” He added while the court appreci- 
ated the fiscal pressures behind the city’s creative at- 
tempt to raise money, the scheme wasn’t allowed in 
various constitutional provisions affecting municipalities’ 
power to raise money, and “These constitutional provi- 
sions cannot be circumvented by such creativity.” 

¢ In Martin County v. Yusem, 690 So. 2d 1288, the 
court was asked to decide whether local governments’ 
amendments to land use plans were legislative policy 
decisions or semi-judicial decisions, similar to zoning 
changes. Noting the adoption of the overall plan was a 
policy matter and other statutory provisions, Wells again 
wrote for a unanimous court that the amendments were 
legislative and policy oriented. That also meant courts 
had to give greater deference to local governments’ de- 
cisions. “[W]e expressly conclude that amendments to 
comprehensive land use plans are legislative decisions,” 
Wells said. “This conclusion is not affected by the fact 
that the amendments to comprehensive land use plans 
are being sought as part of a rezoning application in 
respect to only one piece of property.” 

¢ In Canaveral Port Authority v. Department of Rev- 
enue, the court was asked to determine whether coun- 
ties and schools boards could assess property taxes 
on property owned by special governmental districts 
when that property was leased to private, for-profit busi- 
nesses. Wells, writing for a 4-3 court majority, cited the 
court's policy on taxing similar properties in various mu- 
nicipalities enunciated in Williams v. Jones, 326 So. 2d 
425. 

He continued, “Similarly, no rational basis exists for 
exempting from ad valorem taxation a commercial es- 
tablishment operated for profit on CPA property while a 
similar establishment located near, but not on CPA prop- 
erty, is not exempt.” 

The opinion also rejected the contention such special 
districts were tax exempt because they were legisla- 
tively designated as a political subdivision. “The Florida 
Constitution does not empower the legislature to desig- 
nate what entities are immune from ad valorem taxa- 
tion,” Wells wrote. 
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The Florida Enforcement 
Foreign Judgments Act 


What Time Limit Applies? 


by Thomas W. Franchino 


hat is the applicable time limit for enforc- 

ing a foreign judgment pursuant to the 

Florida Enforcement of Foreign Judg- 

ments Act, F.S. §§55.501—55.509? The act 
does not contain an explicit limitation period, and from 
a superficial reading of its provisions, one can reach con- 
tradictory conclusions. 

The Florida Enforcement of Foreign Judgments Act 
first provides that it shall not be construed to alter, 
modify, or extend the limitation period applicable for the 
enforcement of foreign judgments.’ However, the act does 
not specify, or reference the source of, the applicable limi- 
tation period. Several commentators have concluded that 
this provision of the act implicitly references and incor- 
porates FS. §95.11(2)(a) and its five-year limitation of 
an “action on” a foreign judgment.” 

In apparent contradiction, Florida’s act goes on to pro- 
vide that a foreign judgment, recorded pursuant to the 
act’s provisions, has the same effect as, is subject to the 
same defenses as, and may be enforced, released or sat- 
isfied as, a judgment of a circuit or county court of the 
State of Florida.* From this provision, one could conclude 
that a foreign judgment is enforceable for the same 20- 
year period, pursuant to F.S. §55.081, as is a Florida judg- 
ment. 

No case specifically addresses or answers the question 
of the applicable time limit for enforcing a foreign judg- 
ment pursuant to the act.‘ To resolve this apparent con- 
tradiction, and to determine the applicable limitation 
period, it is necessary to analyze the Florida Enforce- 
ment of Foreign Judgments Act, in the context of Florida’s 
statutory scheme regarding judgments, and the relevant 


22 THE FLORIDA BAR JOURNAL/OCTOBER 2000 


case law. The first step in this analysis is to distinguish 
proceedings to enforce a judgment, from actions on a judg- 
ment. 


Proceedings to Enforce a Judgment 

A money judgment is merely a piece of paper repre- 
senting a monetary obligation. A judgment creditor does 
not realize a monetary gain until and unless the judg- 
ment is enforced and the debt collected. 

Proceedings to enforce or collect a Florida court judg- 
ment are subject to the time limitation of F.S. §55.081. 
This statute limits a judgment’s life to 20 years by pro- 
viding that no judgment shall be a lien upon real or per- 
sonal property within the state after the expiration of 20 
years from the date of the entry of the judgment.’ The 
judgment actually becomes a lien on real property for 
consecutive periods of seven years to a maximum of 20 
years, by the creditor complying with the recording re- 
quirements of F.S. §55.10.® 

Executions on judgments are issued upon the oral re- 
quest of the judgment creditor, during the life of the judg- 
ment.’ A judgment creditor can impose a judgment lien 
upon personal property located in a county by delivering 
an execution to the sheriff of that county.* That execu- 
tion is valid and effective, and is retained by the sheriff 
during the 20-year life of the judgment.® 

Florida law grants a judgment creditor seeking to en- 
force a judgment lien several tools. Discovery in aid of 
execution is authorized from any person, not merely the 
judgment debtor.'® Proceedings supplementary to execu- 
tion are available when the plaintiff in execution files 
an affidavit informing the court that a sheriff holds an 


: 
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: 
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unsatisfied execution that is valid 
and outstanding." 

As a means of foreclosing a judg- 
ment lien, the judgment creditor is 
entitled to levy, and execution sale 
by the sheriff, of property of the 
judgment debtor.” In addition, spe- 
cial remedies such as garnishment 
and the appointment of a receiver are 
also available to a creditor seeking to 
enforce his Florida judgment."* 

Prior to the effective date of the 
Florida Enforcement of Foreign 
Judgments Act, October 1, 1984, 
these direct proceedings were not 
available to enforce a foreign judg- 
ment.'* Florida courts construed 
F.S. §55.10 to refer only to judg- 
ments rendered by Florida courts.’ 
Consequently, the filing or record- 
ing of a foreign judgment did not 
create a lien upon real property in a 
county in which the judgment was 
recorded.” A foreign judgment credi- 
tor could neither execute upon prop- 
erty nor maintain a creditor’s bill in 
Florida.” 

Prior to enactment of Florida’s act, 
a foreign judgment was not directly 
enforceable in Florida. In order to 
enforce a foreign judgment, the judg- 
ment creditor was required to file 
and litigate in a Florida court a new 
and independent action.'* The judg- 
ment creditor, if successful in this 
litigation, would obtain a Florida 
judgment which could then be en- 
forced in Florida. 


Action on a Judgment 

A judgment is regarded as a cause 
of action, a chose in action, on which 
a new and independent action may 
be based.”® As an alternative to pro- 
ceedings to enforce a judgment, a 
new and independent action can be 
commenced on either a Florida or a 
foreign judgment.” The applicable 
limitation for an independent action 
on a Florida judgment is 20 years 
pursuant to FS. §95.11(1).”4 This 
limitation is coextensive with the 
20-year limitation on proceedings to 
enforce a judgment as established 
by F.S. §55.081. 

By initiating a new and indepen- 
dent action upon a Florida judgment 
within the time limit of F.S. 
§95.11(1) and recovering a new judg- 
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The language of the 
act appears to 
dictate that a foreign 
judgment recorded 
pursuant to the act is 
subject to the same 
time limitation as a 
Florida court 
judgment. 


ment in the action, a creditor can 
obtain an additional 20 years, pur- 
suant to §55.081, to enforce this new 
judgment. 

The applicable limitation period 
for a new and independent action 
upon a foreign judgment is five 
years pursuant to §95.11(2)(a).”” By 
initiating a new and independent 
action on a foreign judgment within 
the time limit of §95.11(2)(a), the 
creditor, if successful in the litiga- 
tion, would recover a Florida judg- 
ment.” The creditor would have 20 
years in which to record the Florida 
judgment, effect judgment liens, and 
obtain an execution upon the judg- 
ment.” 

A new and independent Florida 
action upon a foreign judgment, not 
filed within the five-year limit of 
§95.11(2), would be barred.”® 


Florida Enforcement of 
Foreign Judgments Act 

The purpose of the Florida En- 
forcement of Foreign Judgments Act 
is to provide a speedy and economi- 
cal method of enforcing a foreign 
judgment.” By proceeding under the 
act’s provisions, a judgment credi- 
tor may enforce “a foreign judgment 
without the further cost and harass- 
ment often incurred when an en- 
tirely new and separate action on 
the foreign judgment is required for 
enforcement.””’ 

Under the act a judgment credi- 
tor merely records the foreign judg- 


judgment.* The 1941 statute pro- 


ment and an accompanying affida- 
vit in the local land records without 
filing an action to enforce it.”* The 
foreign judgment is filed, recorded, 
and indexed by the clerk of courts 
in the same manner as a judgment 
of a Florida circuit or county court.” 
Once the foreign judgment is so re- 
corded it has the same effect and is 
subject to the same rules of civil pro- 
cedure, legal and equitable defenses, 
and proceedings for reopening, va- 
cating, or staying judgments, and it 
may be enforced, released, or satis- 
fied as a judgment of a circuit or 
county court of this state.*° 

A foreign judgment recorded in 
accordance with the act becomes a 
judgment indistinguishable from a 
Florida judgment. The language of 
the act appears to dictate that a for- 
eign judgment recorded pursuant to 
the act is subject to the same time 
limitation as is a Florida court judg- 
ment. That time limitation is the 20- 
year limit provided by F.S. §55.081. 

Reason also dictates that a for- 
eign judgment recorded pursuant to 
the act is subject to a 20-year limi- 
tation period. Florida’s statutory 
schemes for the imposition of judg- 
ment liens, and the execution of 
judgment liens, are based on a judg- 
ment life of 20 years.*' As a practi- 
cal matter, the application of a time 
limit shorter than 20 years to for- 
eign judgment enforcement would 
make Florida’s statutory scheme 
unworkable. 

The application of the 20-year 
limitation period of §55.081 to for- 
eign judgments recorded pursuant 
to the act is also consistent with the 
limited scope the Florida Supreme 
Court has given to §95.11(2) and its 
five-year limitation period. Section 
95.11(2) has been held by the 
Florida Supreme Court to be inap- 
plicable to proceedings which merely 
effectuate the lien of a judgment or 
which relate directly to execution of 
a judgment.” 

The Florida Supreme Court was 
asked in B.A. Lott v. Padgett, 14 So. 
2d 667 (Fla. 1943), to decide whether 
FS. §95.11(2) (1941), the predeces- 
sor to the current statute, operated 
to bar enforcement of a federal court 


vided that an action on a judgment 
or decree of any court of the United 
States or of any state or territory 
within the United States could only 
be commenced within seven years.*4 

The appellee/judgment creditor in 
B.A. Lott successfully revived and 
enforced its federal judgment eight 
and one-half years after it was ren- 
dered.** The appellant/judgment 
debtor in B.A. Lott argued that the 
judgment creditor’s motion to revive, 
and the resulting enforcement of its 
judgment, were barred by the stat- 
ute of limitations, F.S. §95.11(2).** 

The Florida Supreme Court re- 
jects appellant/judgment debtor’s 
argument and holds that the motion 
to renew the judgment is not a “new 
and independent action” on the judg- 
ment, but merely one to effectuate 
the judgment lien and, as a result, 
the statute of limitations, F.S. 
§95.11, does not apply.*’ 

The distinction between an “ac- 
tion on a judgment” referenced in 
§95.11 and proceedings to enforce a 


judgment is further explained by the 
Florida Supreme Court in its deci- 
sion in Young v. McKenzie, 46 So. 
2d 184 (Fla. 1950).** The Florida Su- 
preme Court notes in Young that 
proceedings supplementary relate 
directly to the execution of a judg- 
ment and are designed to aid in that 
execution.*® As proceedings supple- 
mentary are not actions on a judg- 
ment as referenced in §95.11, that 
statute’s limitation is inapplicable 
to those proceedings.“ 

When analyzed in accordance 
with these Florida Supreme Court 
decisions, the recording of a foreign 
judgment and proceedings to enforce 
that judgment pursuant to the act 
do not constitute “an action on” the 
judgment. As a result, the five-year 
limitation of §95.11(2)(a) is inappli- 
cable.*! 

The recording of a foreign judg- 
ment pursuant to the act must be 
seen as directly effectuating a judg- 
ment lien. Subsequent enforcement 
proceedings relate directly to the 


execution of that lien.*? These direct 
proceedings to effectuate and to en- 
force foreign judgment liens were 
intended as an alternative to the 
initiation of a new and separate ac- 
tion on the foreign judgment.* 

As a foreign judgment recorded 
pursuant to the act establishes a lien 
which is enforceable as, and subject 
to the same defenses as, a Florida 
court judgment, the 20-year limita- 
tion of §55.081 must apply. 

A lengthy scholarly analysis of the 
various approaches other jurisdic- 
tions have utilized in answering this 
statute of limitation issue is pro- 
vided by the court Le Credit 
Lyonnais, S.A. v. Nadd, 741 So. 2d 
1165, 1168-1172 (Fla. 5th DCA 
1999). In LeCredit Lyonnais, the 
appellate court was presented with 
the issue of whether a five-year 
limitation or a 20-year limitation 
was applicable to the recordation 
and enforcement of a foreign 
country’s judgment under a parallel 
uniform act, the Uniform Foreign 
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Money Judgments Recognition Act.“ 

The appellate court holds in 
LeCredit Lyonnais that the five-year 
limitation directed at actions 
brought on judgments of foreign 
countries does not apply to the reg- 
istration, filing, or recording of a for- 
eign judgment pursuant to the 
UFMJRA, and that the applicable 
statute of limitations are the ones 
pertinent to Florida’s domestic judg- 
ments.” 

The court’s lengthy analysis in Le 
Credit Lyonnais is consistent with 
and provides scholarly support for 
application of a 20-year limitation 
on the recordation and enforcement 
of a sister state’s judgment under 
the Florida Uniform Enforcement of 
Foreign Judgments Act. 


Full Faith and Credit 

The application of Florida’s 20- 
year statute of limitation is not 
only consistent with Florida’s case 
law and statutory scheme pertain- 
ing to judgment enforcement, it is 
also mandated by the U.S. 
Constitution’s Full Faith and 
Credit Clause.** Florida’s enforce- 
ment of a foreign judgment is not 
a matter of mere grace, but springs 
from the Full Faith and Credit 
Clause, Art. IV, §1 of the U.S. Con- 
stitution and its implementing 
statute, 28 U.S.C. §1738.*7 

In fact, the Florida Enforcement 
of Foreign Judgment Act must be 
seen and interpreted as Florida’s 
statutory implementation of the Full 
Faith and Credit Clause.“ A Florida 
court is required to use the analysis 
of full faith and credit under the 
U.S. Constitution in any action to 
enforce a foreign judgment under 
Florida’s act.** Moreover, preexist- 
ing case law on full faith and credit 
governs this analysis. 

The animating purpose of the full 
faith and credit command, as ex- 
plained by the U.S. Supreme Court: 


was to alter the status of the several 
states as independent foreign sover- 
eigns, each free to ignore obligations cre- 
ated under the laws or by the judicial 
proceedings of the others, and to make 
them integral parts of a single nation 
through out which a remedy upon a just 
obligation might be demanded as of right 
irrespective of the state of its origin.®! 
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While the full faith and credit ob- 
ligation regarding judgments is ex- 
acting, it does not require a state to 
adopt the practice of an other state 
regarding the time, manner, and 
mechanism for enforcing judg- 
ments.*” Enforcement measures do 
not travel with the sister state judg- 
ment as preclusive effects do, for 
such measures remain subject to the 
even-handed control of the forum 
state.*® 

Even though a state is free to 
refuse to enforce a foreign judgment 
if the enforcement action is com- 
menced following the expiration of 
the state’s statutory limitation pe- 
riod, the application of the limita- 
tion period must be “even-handed” 
and not discriminatory to foreign 
judgments. 

In Watkins v. Conway, 385 U.S. 
188 (1966), a Florida judgment 
creditor appealed from the entry of 
summary judgment in favor of the 
defendant on the ground that his 
Georgia suit on the Florida judg- 
ment was not brought within five 
years.” The trial court and Georgia 
Supreme Court rejected the judg- 
ment creditor’s argument that the 
statute of limitation, when read 
against the longer limitation period 
on domestic judgments, was incon- 
sistent with the full faith and credit 
and equal protection clauses of the 
federal Constitution.** The judg- 
ment creditor, on appeal to the U.S. 
Supreme Court, argued that the 
statute of limitation served no pur- 
pose other than to handicap out-of- 
state judgment creditors.*’ 

In a per curiam opinion express- 
ing the view of eight members, the 
U.S. Supreme Court explained that: 
If appellant’s analysis of the purpose and 
effect of the statute were correct, we 
might well agree that it violates the Fed- 
eral Constitution. For the decisions of 
this Court which appellee relies upon do 
not justify the discriminatory applica- 
tion of a statute of limitations to foreign 
actions.** 

However, the Supreme Court de- 
termined that Georgia state courts 
interpret their state’s statute to bar 
suits on foreign judgments only if 
the judgment cannot be revived in 
the state where it was originally 
obtained.** Consequently, the Su- 


preme Court held that the Georgia 
statute, by focusing on the law of 
Florida, did not violate, but rather 
insured, full faith and credit.© 

It is a fundamental rule of statu- 
tory construction that a statute be 
construed to be constitutional.*' The 
application of F.S. §55.081 and its 
20-year limitation period to a for- 
eign judgment recorded pursuant to 
the Florida Enforcement of Foreign 
Judgments Act is an even-handed 
application of a limitation period as 
is required by the full faith and 
credit clause. 


Conclusion 

When analyzed under Florida’s 
statutory scheme regarding judg- 
ments and the full faith and credit 
clause of the U.S. Constitution, the 
following conclusions appear neces- 
sary: 
¢ The act does not impair the right 
of a judgment creditor to bring an 
action on a foreign judgment, but 
offers a speedy and economical al- 
ternative which did not exist before 
the act. 

¢ The act does not alter, modify, 
or extend the five-year limitation of 
§95.11(2)(a) applicable to actions on 
a foreign judgment. 

e Direct proceedings to impose 
and enforce a foreign judgment lien 
did not exist prior to the act and no 
Florida statute of limitation was 
necessary. 

¢ The act gives a foreign judgment 
recorded pursuant to its provisions 
the status of a Florida court judg- 
ment, enforceable in the same man- 
ner as and subject to the same de- 
fenses as a Florida court judgment. 
A Florida court judgment is enforce- 
able during a life span of 20 years 
from its rendition. 

¢ Florida’s statutory scheme re- 
garding the operation and enforce- 
ment of judgments is based upon a 
judgment having a 20-year life span. 
The application of a time limit 
shorter than 20 years on judgments 
recorded pursuant to the act would 
be unworkable. 

¢ More importantly, the applica- 
tion of a time limit shorter than 20 
years on judgments recorded pursu- 
ant to the act is discriminatory and 


would violate the commands of the 
full faith and credit clause. 0 
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Judicial Disqualification 


n the course of representing a client, something 
may occur or be discovered which will cause an 
attorney and his or her client to conclude that the 
client will be unable to receive a fair hearing or 

trial before the trial judge. Assuming that the judge does 
not disqualify himself or herself sua sponte, counsel may 
consider filing a motion to disqualify or recuse the trial 
judge from further presiding in the action. This article 
will explain the procedure counsel must follow when fil- 
ing such a disqualification motion, review the require- 
ments imposed upon trial judges when determining dis- 
qualification motions, and examine the case law 
addressing the legal sufficiency of disqualification mo- 
tions. Additionally, the procedure and law applicable to 
disqualification of trial judges in federal cases will be 
briefly discussed. 


Procedure Under Fla. R. Jud. Admin. 2.160 

The procedure for filing disqualification motions for 
civil and criminal cases is set out in rule 2.460 of the 
Florida Rules of Judicial Administration. Counsel should 
also be mindful of the fact that a statute relating to judi- 
cial disqualification exists, F.S. §38.10,' the requirements 
of which are consistent with rule 2.160 and should be 
satisfied by counsel. Additionally, Fla. Code Jud. Con- 
duct Canon 3E(1) sets forth a nonexclusive list of in- 
stances in which a judge must disqualify himself or her- 
self from a case in which the judge’s “impartiality might 
reasonably be questioned.” 

A motion to disqualify must be in writing and “spe- 
cifically allege the facts and reasons” relied on to show 
the basis for disqualification. See Fla. R. Jud. Admin. 
2.160(c). The motion must be sworn to by the “party” by 
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What Every Practitioner (and Judge) Should Know 


by Douglas J. Glaid 


signing the motion under oath or by a separate affidavit. 
Id. Counsel for the party seeking disqualification must 
also separately certify that the motion and his or her 
client’s statements contained therein are made in good 
faith. Id. 

Rule 2.160(d) sets forth the following bases for a dis- 
qualification motion, at least one of which must be shown 
in the motion: 

1. that the party fears that he or she will not receive a fair trial 
or hearing because of specifically described prejudice or bias of 
the judge; 

2. that the judge before whom the case is pending, or some per- 
son related to said judge by consanguinity or affinity within 


the third degree, is a party thereto or is interested in the result 
thereof; 

3. that the judge is related to an attorney or counselor of record 
in the cause by consanguinity or affinity within the third de- 
gree; or 

4. that the judge is a material witness for or against one of the 
parties to the cause. 


An important requirement contained in rule 2.160(e) 
is that a disqualification motion must be made within 
10 days after the “discovery of the facts constituting the 
grounds” for the motion. Additionally, the motion must 
be “promptly presented” to the trial court for “immedi- 
ate ruling.” Id. 

If the facts forming the basis for the disqualification 
motion are discovered during trial, the motion neverthe- 
less must be in writing in accordance with rule 2.160(c). 
Such motions made at trial must be determined “imme- 
diately.” See Fla. R. Jud. Admin. 2.160(e). Regardless of 
when the motion was made, it has been held that once a 
judge has signed an order of disqualification, the judge 
may not reconsider his or her decision and reinstate him- 
self or herself in the proceedings.” 


T 


Joe McFadden 


The failure to comply with the 
procedural requirements contained 
in rule 2.160 justifies the denial of 
the disqualification motion. For in- 
stance, the denial of disqualification 
motions has been upheld as proper 
when a party untimely files the 
motion,’ when the motion fails to 
specifically describe any prejudice or 
bias on the part of the trial judge,* 
when the motion omits the certifi- 
cation of good faith by counsel,’ and 
when a party fails to sign a motion 
to disqualify the judge.® 


Initial and Successive 
Disqualification Motions 

If an initial disqualification mo- 
tion alleges a fear of prejudice or 
bias under rule 2.160(d)(1), the trial 
judge is required to determine only 
the “legal sufficiency” of the motion 
and is prohibited from passing on 
the truth of the facts averred. See 
Fla. R. Jud. Admin. 2.160(f). Indeed, 
the only reason a judge can properly 
give for denying a disqualification 
motion other than a procedural de- 
ficiency is that the motion is “legally 
insufficient.” Jd. In the event a trial 
judge expresses another reason for 
denying the motion or “takes issue” 
with the motion either personally or 
through counsel, the judge is re- 
quired to disqualify himself regard- 
less of the insufficiency of the mo- 
tion.’ As observed by the Supreme 
Court in Bundy v. Rudd, 366 So. 2d 
440, 442 (Fla. 1978), the purpose of 
this prohibition is to prevent the 
creation of an “intolerable adversary 
atmosphere” between the trial judge 
and the litigant. Some appellate 
courts have broadly interpreted the 
phrase “passing on the truth of the 
facts” so as to strictly enforce the 
prohibition against disputing the 
facts alleged in the motion. For ex- 
ample, in Rowe-Linn v. Berman, 601 
So. 2d 618 (Fla. 4th DCA 1992), the 
Fourth District held that since it 
“feared” that the trial judge “stepped 
over the line” by attempting to jus- 
tify the denial of a disqualification 
motion on grounds other than legal 
sufficiency, disqualification was re- 
quired.®* This was so even though the 
appellate court felt that the dis- 
qualification motion was legally in- 
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Assuming that a 
disqualification 
motion meets 
procedural 
requirements, it 
nevertheless must 
be denied if not 
“legally sufficient.” 


sufficient. Jd. at 619. On the other 
hand, it has been held that if the 
trial judge merely explains the sta- 
tus of the record when determining 
the disqualification motion, the 
judge has not contested the allega- 
tions contained in the motion and 
disqualification is not required.® 
Similarly, when a judge did not deny 
making the remarks which formed 
the basis for a recusal motion, but 
rather merely stated that he was 
quoted out of context, the appellate 
court upheld the judge’s denial of the 
motion.’° 

Section (g) of rule 2.160 deals with 
the filing of successive disqualifica- 
tion motions so as to prevent the 
possibility of an abuse of the dis- 
qualification rule, such as “judge- 
shopping.” The rule provides that if 
an initial judge has been disquali- 
fied on the ground of alleged preju- 
dice or partiality, the successor 
judge cannot be disqualified on a 
successive motion by the same party 
“unless the successor judge rules 
that he or she is in fact not fair or 
impartial in the case.” Unlike the 
first judge, the successor judge is 
permitted to pass on the truth of the 
facts alleged in support of the suc- 
cessive motion. Additionally, under 
rule 2.160(h) a successor judge may 
reconsider, vacate, or amend any 
prior legal or factual rulings of a dis- 
qualified judge. This is accom- 
plished by the filing of a motion for 
reconsideration within 20 days of 


the order of disqualification. Jd. The 
20-day period for filing a motion for 
reconsideration may be extended 
upon a showing of good cause for a 
delay in moving for reconsideration 
or where other grounds for reconsid- 
eration exist. Id. 


What Are “Legally 
Sufficient” Motions? 

Even assuming that a disqualifi- 
cation motion meets the procedural 
requirements set forth in Fla. R. 
Jud. Admin. 2.160 and FS. §38.10, 
it nevertheless must be denied if not 
“legally sufficient.”"' Conversely, if 
the motion is legally sufficient, it 
must be granted immediately.'’? The 
test for determining the legal suffi- 
ciency of a motion for disqualifica- 
tion is an objective one which asks 
whether the facts alleged in the 
motion would place a reasonably 
prudent person in fear of not receiv- 
ing a fair and impartial trial.'* The 
disqualification motion must con- 
tain an “actual factual foundation” 
for the alleged fear of prejudice. 
Although the term “legally suffi- 
cient” is fluid in nature, a review of 
the case law considering the legal 
sufficiency of disqualification mo- 
tions reveals certain recurring prin- 
ciples that counsel should keep in 
mind when drafting a motion to dis- 
qualify a trial judge. 

A party’s complaint about the trial 
court’s rulings as a basis for dis- 
qualification has consistently been 
held to be insufficient to require the 
judge’s recusal." In this regard it is 
established that a judge may not be 
disqualified for judicial bias, but 
rather only for personal bias against 
a party or his or her case.'* Thus, 
for example, disqualification has 
been held to be inappropriate when 
its basis has been the trial judge’s 
recession of previously entered or- 
ders granting the moving party as- 
sistance and the denial of interim 
attorneys’ fees to the party.'’ Addi- 
tionally, a trial judge’s innocuous 
inquiry during voir dire concerning 
a prospective juror’s availability to 
serve on the venire was held not to 
demonstrate prejudice warranting 
recusal.'* In another case, a judge’s 
statement at a bond reduction hear- 
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ing that he did not care whether the 
defendant got out of jail or not was 
held to be legally insufficient to 
show that the judge was prejudiced, 
either against the defendant or in 
favor of the state.'* On the other 
hand, cases reflecting a personal 
bias mandating disqualification 
have included situations when the 
trial judge provided a cross-exami- 
nation tip to the prosecutor;” when 
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the trial judge made comments that 

he would be uncomfortable making 
credibility determinations regard- 
ing certain members of one party’s 
family, even though it did not ap- 
pear that the outcome of the pro- 
ceedings rested upon the credibility 
of any of the persons involved;”! 
when one of the parties or his or her 
counsel had dealings with a relative 
of the court;” or when a judge told 
others that he would kill the defen- 
dant if the defendant had done to 
the judge’s daughter what he had 
done to the victim.” In short, it ap- 
pears that either a trial judge’s dem- 
onstration of ill will or, conversely, 
favoritism toward one of the parties 
to an action is needed to disqualify 
the judge. 

A related principle mitigating 
against disqualification is that a 
judge is not required to abstain from 
forming mental impressions and 
opinions during the course of judi- 
cial proceedings. For instance, in 
Mobil v. Trask, 463 So. 2d 389 (Fla. 
Ist DCA 1985), a deputy 
commissioner’s remark to an em- 
ployer/carrier’s attorney at a work- 
ers’ compensation hearing that “I 
don’t see how you can’t find this ac- 
cident compensable,” which com- 
ment related directly to the merits 
of the petitioner’s case, was none- 
theless held to be insufficient to jus- 
tify the granting of a recusal motion. 
And, in Brown v. Pate, 577 So. 2d 
645 (Fla. lst DCA 1991), the First 
District held that in a dependency 
adjudication of minor children fol- 
lowing a father’s acquittal in the 
prosecution for the mother’s murder, 
the trial judge’s expression of “grave 
concern” regarding the father’s visi- 
tation did not serve as a basis for 
judicial disqualification. Citing the 
rationale of the Mobil case, the court 
opined that, “A judge may form men- 
tal impressions and opinions during 
the course of presentation of evi- 
dence so long as she does not pre- 
judge the case.” Pate, 577 So. 2d at 
647.% It has been said that a judge 
is the “sum of his past” who is ex- 
pected to be influenced by real life 
experiences.” 

As evident from the holding in 
Mobil, the principle allowing trial 


judges to express their opinions dur- 
ing legal proceedings is not without 
exception. Statements made by trial 
judges during judicial proceedings 
have been held to be sufficient to 
require disqualification when the 
remarks demonstrate that the judge 
has prejudged the case. For ex- 
ample, in Barnett v. Barnett, 727 So. 
2d 311 (Fla. 2d DCA 1999), it was 
held that a judge should have dis- 
qualified himself in a dissolution 
action based on his comment to the 
wife’s counsel at the close of the evi- 
dence, but before final arguments 
were heard, that her client should 
attempt to negotiate for more visi- 
tation than she would otherwise re- 
ceive if the trial court made the de- 
cision, since the comment could 
reasonably be interpreted to mean 
that the judge had “crossed that 
line” from forming mental impres- 
sions to prejudging the issue of cus- 
tody prior to the conclusion of the 
trial. Likewise, in Lewis v. State, 530 
So. 2d 449 (Fla. lst DCA 1988), a 
criminal case, disqualification was 
held required when the judge stated 
before trial that he did not try third 
degree felony cases, that he ex- 
ceeded the guidelines in the last four 
cases he tried, and that the defen- 
dant would get four years in prison 
if convicted.” 

A trial judge’s hostility toward or 
criticism of counsel or counsel’s cli- 
ent has proved to be a fertile ground 
for litigation concerning judicial dis- 
qualification. As held by the Su- 
preme Court in Ginsberg v. Holt, 86 
So. 2d 650, 651 (Fla. 1956), a trial 
court’s bias or prejudice against a 
litigant’s attorney is grounds for dis- 
qualification when the prejudice “is 
of such degree that it adversely af- 
fects the client.” Consequently, dis- 
qualification has been held to be 
appropriate in the following circum- 
stances: when the judge “directs 
base vernacular towards an attor- 
ney ...in open court,” Olszewska v. 
Ferro, 590 So. 2d 11 (Fla. 3d DCA 
1991); the judge says he will “deal 
with” an attorney for having “gone 
over” his head, Lamendola uv. 
Grossman, 439 So. 2d 960 (Fla. 3d 
DCA 1983); the judge states that the 
client’s attorney “should not be in 


. 

| 
t 
f 
: 


Missing Heir Searches 


Educate yourself and compare. It’s really very simple: 
Remember, “The Three Rs" 


RATES: The leading-edge technology and advanced research techniques 
which we have developed allow us to offer our services for at least 20% less 
than our competitor’s published rates... And we guarantee to beat a lower 
written quote by 10%! 


RESULTS: An experienced team that applies a creative approach and 
methodical research practices resulting in fast, accurate reports... 
Guaranteed! 


REPUTATION: A long history of successful searches and a long list of 
satisfied clients established our impeccable reputation. 


And Now, The Arithmetic Lesson: Our competitor’s 
“Better Way” to find a missing heir with a 20 year old address = $1500. 
The Blake & Blake Way to find a missing heir with a 20 year old address = 
$300! 


Of course, an Independent Search conducted at no expense to the estate may 
be best suited to your particular case- if so, we still offer the most reasonable 
rates and best service available. 


Better Rates + Better Service = The Best Way To Find Missing Heirs! 


We would be pleased to provide your office with our comprehensive information package 
for your future reference or a quote tailored to your immediate requirements. 


(800) 722-5100 fax: (877) 235-8950 e-mail: info@blakeandblake.com 
www.blakeandblake.com 


Blake & Blake Genealogists, Inc. 


Three Generations Since 1929 


Business Office: Corporate Office: 
4 Old Kings Highway North, Suite C 50 Braintree Hill Office Park, Suite 202 
Palm Coast, Florida 32137 Braintree (Boston), Massachusetts 02184 


Florida License # A 0002010 


the case,” Hayslip v. Douglas, 400 
So. 2d 553 (Fla. 4th DCA 1981); the 
judge delivers a tirade about the 
lawyer’s opposition to the judge’s 
appointment to other judicial posi- 
tions, McDermott v. Grossman, 429 
So. 2d 393 (Fla. 3d DCA 1983); or 
when attorneys for petitioners had 
testified against the judge at im- 
peachment proceedings brought 
against the judge, Brewton v. Kelly, 
166 So. 2d 834 (Fla. 2d DCA 1964).” 
The fact that a trial judge has been 
disqualified in one case due to preju- 
dice against an attorney will not jus- 
tify the granting of a blanket order 
restraining the judge from hearing 
all cases involving the attorney.” 

The above notwithstanding, it has 
been held that a judge’s expression 
of dissatisfaction with counsel or 
counsel’s client’s behavior alone does 
not give rise to a reasonable belief 
that the trial judge is biased so as 
to warrant recusal. For example, in 
Oates v. State, 619 So. 2d 23 (Fla. 
4th DCA 1993), the trial judge held 
an obstreperous criminal defendant 
in contempt. Based on the judge’s 
remark to the press that the defen- 
dant was “being an obstinate jerk,” 
the defendant unsuccessfully moved 
for the judge’s disqualification. In 
denying the defendant’s petition for 
a writ of prohibition, the appellate 
court concluded that the defendant 
could not have reasonably had a le- 
gitimate fear of not receiving a fair 
trial based on the judge’s remark.” 
Thus, counsel should be mindful of 
the fact that a judge’s lone critical 
comment of counsel or the client, 
unless particularly egregious, will 
not generally suffice for disqualifi- 
cation purposes. 

Conversely, an attorney’s or 
party’s criticism of a trial judge, 
without more, has not been held to 
be sufficient to warrant disqualifi- 
cation. For instance, an expressed 
intent to appeal a judge’s ruling, or 
to file a complaint with the Judicial 
Qualifications Commission against 
the judge, does not in itself consti- 
tute a legally sufficient ground for 
disqualification. 

The issue of judicial disqualifi- 
cation has occasionally arisen in the 
context of contempt proceedings. 


Consistent with the principle that 
a judge cannot be disqualified for 
judicial bias, the mere fact that a 
judge has held a party in contempt 
does not require the judge’s 
recusal.*! This is especially true in 
cases of direct criminal contempt 
when it is necessary for immediate 
and summary action on the part of 
the trial judge. An exception to this 
rule exists, however, when the trial 
judge becomes personally involved 
in the conflict giving rise to the find- 
ing of contempt.* For example, as 
the court explained in Bryant v. 
State, 363 So. 2d 1141, 1144 (Fla. 1st 
DCA 1978), in certain exceptional 
cases, due process may be violated 
if a judge tries a contempt commit- 
ted against himself or herself or a 
contempt concerning disobedience to 
an order rendered by the judge, thus 
justifying the judge’s disqualifica- 
tion. In Bryant, the court held that 
due process was denied the contem- 
nor since the judge was the only wit- 
ness available to prove the contempt 
charge, and the judge testified with- 
out being under oath and refused to 
be cross-examined. 


Judicial Disqualification 
in Federal Cases 

In federal cases, the law govern- 
ing the disqualification of any jus- 
tice, judge, or magistrate is con- 
tained in 28 U.S.C. §144, which 
requires the movant to file a timely 
and sufficient affidavit alleging that 
the judge has a “personal bias or 
prejudice either against him or in 
favor of any adverse party,” as well 
as 28 U.S.C. §455, which sets forth 
two sections enumerating the 
grounds mandating disqualifica- 
tion.** Section §455(a) requires the 
disqualification of a judge when the 
judge’s “impartiality might reason- 
ably be questioned.” Under this sec- 
tion, the proper inquiry for evaluat- 
ing a disqualification motion is 
whether “an objective, disinterested 
observer fully informed of the facts 
underlying the grounds on which 
recusal was sought would entertain 
a significant doubt that justice 
would be done in the case.”** More- 
over, “the reasonable person is as- 
sumed to know all the publicly avail- 
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able facts bearing on the issue of 
recusal.”*® 

On the other hand, §455(b) of the 
statute provides for disqualification 
if certain facts exist, such as the 
judge’s relationship with the parties 
or a pecuniary interest in the case. 
Under this section, it is important 
to note that it is not necessary to 
demonstrate that these facts estab- 
lish the judge’s partiality.* 

Insofar as the procedure to be uti- 
lized in drafting disqualification 
motions, aside from the require- 
ments contained in 28 U.S. C. §144 
counsel should also refer to the ap- 
plicable rule of procedure—Fed. R. 
Crim. P. 25(a) in criminal cases and 
Fed. R. Civ. P. 63 in civil cases. Ad- 
ditionally, as in state cases, coun- 
sel should consult decisional law in- 
terpreting the applicable statutory 
grounds for disqualification. 


Summary 

Trial counsel should be aware of 
the procedural requirements of Fla. 
R. Jud. Admin. 2.160, the statutory 
requirements of F.S. §38.10, and the 
ethical requirements of Fla. Code 
Jud. Conduct Canon 3E(1) when 
drafting a motion to disqualify a 
trial judge from presiding in a state 
case. In federal cases, counsel 
should consult 28 U.S.C. §§144 and 
455 as well as the applicable proce- 
dural rule. Counsel should also re- 
search the case law in order to be 
aware of grounds that have been 
held to be legally sufficient for judi- 
cial disqualification. The filing of 
“legally sufficient” motions for dis- 
qualification in good faith will re- 
duce the judicial time spent in de- 
termining such motions and ensure 
that cases are decided by trial 
judges who are fair and impartial. 
While the late Judge Letts’ lament 
that it is “too easy to get rid of a 
judge nowadays, a result which en- 
genders judicial impotency”*’ may 
still be true, counsel’s knowledge of 
and compliance with the require- 
ments contained in the law govern- 
ing judicial disqualification will in- 
variably lead to judicial efficacy. U 


' Fra. Stat. §38.10 (1999), provides: 
“Whenever a party to any action or 


Comprehensive Legal Research 


At A Price You Can Afford! 


Loislaw.com provides Internet access to primary law databases for all 50 states, the 


District of Columbia plus 18 federal law libraries 


Loislaw. 


com provides cost-effective, flat-rate legal research pricing, FREE citation 


services, copying, printing, downloading, and 24/7 tech support. 


Put The Power Of Loislaw.com To Work For You. 


Try Loislaw.com FREE for 10-days. Visit our website at 
www.loislaw.com to sign up for your free trial. 


www. loislaw.com 877-LOISLAW (877-564-7529) 
Loislaw.com 


| 
| 
| 
| 
| 
| 
| 
| 


proceeding makes and files an affidavit 
stating fear that he or she will not re- 
ceive a fair trial in the court where the 
suit is pending on account of the preju- 
dice of the judge of that court against 
the applicant or in favor of the adverse 
party, the judge shall proceed no further, 
but another judge shall be designated in 
the manner prescribed by the laws of 
this state for the substitution of judges 
for the trial of causes in which the pre- 
scribing judge is disqualified. Every such 
affidavit shall state the facts and the 
reasons for the belief that any such bias 
or prejudice exists and shall be accom- 
panied by a certificate of counsel of 
record that such affidavit and applica- 
tion are made in good faith. However, 
when any party to any action has sug- 
gested the disqualification of a trial 
judge and an order has been made ad- 
mitting the disqualification of such judge 
and another judge has assigned and 
transferred to act in lieu of the judge so 
held to be disqualified, the judge so as- 
signed and transferred is not disquali- 
fied on account of alleged prejudice 
against the party making the suggestion 
in the first instance, or in favor of the 
adverse party, unless such judge admits 
and holds that it is then a fact that he 
or she does not stand fair and impartial 
between the parties. If such judge holds, 
rules, and adjudges that he or she does 
stand fair and impartial as between the 
parties and their respective interests, he 
or she shall cause such ruling to be en- 
tered on the minutes of the court and 
shall proceed to preside as judge in the 
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pending cause. The ruling of such judge 
may be assigned as error and may be 
reviewed as are other rulings of the trial 
court.” 

2 See Deberry v. Ward, 625 So. 2d 992 
(Fla. 4th D.C.A. 1993). 

3 See, e.g., Willacy v. State, 696 So. 2d 
693 (Fla. 1997); Carter v. Howey, 707 So. 
2d 906 (Fla. 5th D.C.A. 1998); Foley v. 
Fleet, 644 So. 2d 551 (Fla. 4th D.C.A. 
1994); but see Marcotte v. Gloekner, 679 
So. 2d 1225 (Fla. 5th D.C.A. 1996); State 
ex rel. Morgan v. Baird, 660 So. 2d 328 
(Fla. 2d D.C.A. 1995) (motions deemed 
timely filed). 

4 See, e.g., Davis v. Bat Management 
Foundation, Inc., 723 So. 2d 349 (Fla. 
5th D.C.A. 1998). 

5 See Berkowitz v. Rieser, 625 So. 2d 
971 (Fla. 2d D.C.A. 1993). 

§ See, e.g., Gaines v. State, 722 So. 2d 
256 (Fla. 5th D.C.A. 1998). 

7 See Fabber v. Wessel, 604 So. 2d 533, 
534 (Fla. 4th D.C.A. 1992) (written re- 
sponse to litigant’s petition for writ of 
prohibition filed by assistant attorney 
general on behalf of the judge had effect 
of creating an intolerable adversary at- 
mosphere between the judge and the 
movant so as to require the granting of 
the writ); accord Ellis v. Henning, 678 
So. 2d 825, 827 (Fla. 4th D.C.A. 1996). 

8 See also Gieske v. Moriarty, 471 So. 
2d 80, 81 (Fla. 4th D.C.A. 1985) (where 
trial judge “undertook to controvert each 
of the asserted grounds for recusal” and 
thereby “assumed the posture of an ad- 
versary”). 

° Barwick v. State, 660 So. 2d 685, 693- 
694 (Fla. 1995); Kowalski v. Boyles, 557 
So. 2d 885, 887 (Fla. 5th D.C.A. 1990) 
(statement by judge during hearing on 
motion for disqualification of judge 
merely stating the status of the record 
and not attempting to refute the charges 
of partiality, did not require disqualifi- 
cation of the judge); Sanders v. Yawn, 
519 So. 2d 28, 29 (Fla. 1st D.C.A. 1987). 

10 Nassetta v. Kaplan, 557 So. 2d 919, 
921 (Fla. 4th D.C.A. 1990). 

1 See Gieske v. Grossman, 418 So. 2d 
1055, 1057 (Fla. 4th D.C.A. 1982) (“The 
term ‘legal sufficiency’ encompasses 
more than mere technical compliance 
with the rule and statute... .”). Al- 
though not strictly within the purview 
of this article, it is noted that a petition 
for writ of prohibition is the appropri- 
ate procedural vehicle to test the valid- 
ity of the denial of a disqualification 
motion filed pursuant to rule. See 
Hayslip v. Douglas, 400 So. 2d 553 (Fla. 
4th D.C.A. 1981), and cases cited therein. 

2 Fra. R. Jup. ApMIN. 2.160(f); 
Livingston v. State, 441 So. 2d 1083 (Fla. 
1983). 

18 See Livingston, 441 So. 2d at 1087; 
Fischer v. Knuck, 497 So. 2d 240, 242 
(Fla. 1986); MacKenzie v. Super Kids 
Bargain Store, Inc., 565 So. 2d 1332, 
1335 (Fla. 1999). 

14 Fisher, 497 So. 2d at 242. 

15 See Barwick, 660 So. 2d at 692, and 
cases cited therein. 

16 See United States v. Archbold- 
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Newball, 554 F.2d 665, 682 (5th Cir. 
1977); Wiley v. Wainwright, 793 F.2d 
1190, 1193 (11th Cir. 1986) (bias or 
prejudice sufficient to disqualify a judge 
must stem from extrajudicial sources). 

17 Barwick, 660 So. 2d at 692. 

18 Williams v. State, 689 So. 2d 393, 395 
(Fla. 3d D.C.A. 1997). 

19 Nassetta, 557 So. 2d at 920. 

20 Chastine v. Broome, 629 So. 2d 293 
(Fla. 4th D.C.A. 1993). 

21 See Smith v. Santa Rosa Island Au- 
thority, 729 So. 2d 944 (Fla. 1st D.C.A. 
1998). 

22 See Lytle v. Rosado, 711 So. 2d 213 
(Fla. 3d D.C.A. 1998), and cases cited 
therein; accord McQueen v. Roye, 25 Fla. 
L. Weekly D1415] (recusal required 
when movant’s counsel had provided le- 
gal services and advice to the trial 
judge's brother) . 

23 See Fogelman v. State, 648 So. 2d 214 
(Fla. 4th D.C.A. 1994). 

24 See also Nateman v. Greenbaum, 582 
So. 2d 643, 644 (Fla. 3d D.C.A. 1991) 
(while a trial court’s expression of dis- 
belief in a witness’ testimony may reflect 
negatively on the judge’s temperament, 
it is ordinarily no basis for disqualifica- 
tion); Moser v. Coleman, 460 So. 2d 385 
(Fla. 5th D.C.A. 1984) (fact that the 
judge had heard at least some of the evi- 
dence and had an attitude regarding the 
guilt of probationer, as expressed by the 
judge at the probation revocation hear- 
ing, did not disqualify him from proceed- 
ing further in the case, since nothing in 
the record showed any bias, prejudice, 
or ill will on the part of the judge, and 
he was merely exercising his control over 
the probationer at the hearing). 

25 See Nateman, 582 So. 2d at 644, quot- 
ing In re Inquiry Concerning a Judge, 
357 So. 2d 172, 178 (Fla. 1978). 

26 See also Dempsey v. State, 415 So. 2d 
1351 (Fla. lst D.C.A. 1982); State v. 
Steele, 348 So. 2d 398 (Fla. 3d D.C.A. 
1977). 

27 Compare Cherradi v. Andrews, 669 
So. 2d 326 (Fla. 4th D.C.A. 1996) (judges 
are not required to disqualify themselves 
solely upon an allegation that attorney 
for a party made campaign contribution 
to the judge’s political campaign). 

28 See Livingston v. State, 441 So. 2d 
1083 (Fla. 1983). 

29 See also Nassetta v. Kaplan, 557 So. 
2d 919, 921 (Fla. 4th D.C.A. 1990); Ellis 
v. Henning, 678 So. 2d 825 (Fla. 4th 
D.C.A. 1996) (sworn allegations con- 
tained in motions to disqualify the trial 
judge that the judge treated plaintiffs’ 
counsel with disdain and hostility did 
not set forth a legally sufficient ground 
for recusal, where there was no tran- 
script of the hearing or sworn factual 
allegations concerning the context in 
which the alleged comments arose). 

3° See Cherradi v. Andrews, 669 So. 2d 
326 (Fla. 4th D.C.A. 1996); but see 
Wicklund v. Schoff, 25 Fla. L. Weekly 
D955 (allegations that judge and 
movant’s attorney had opposed each 
other in cases before judge was ap- 
pointed to the bench, that judge exhib- 
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ited what appeared to be a demonstra- 
tive dislike of movant’s attorney, that 
judge wrote a letter to the attorney in a 
prior case expressing low regard for 
attorney’s approach to the practice of 
law, and that the attorney had repre- 
sented to the court that the judge at- 
tempted to improperly influence the spe- 
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sufficient grounds to require recusal). 

31 See Oates v. State, 619 So. 2d 23, 25 
(Fla. 4th D.C.A. 1993); Bryant v. State, 
363 So. 2d 1141 (Fla. 1st D.C.A. 1978). 

32 See Sandstrom v. State, 402 So. 2d 
461, 463 (Fla. 4th D.C.A. 1981); accord 
Wells v. State, 487 So. 2d 1101, 1102 (Fla. 
5th D.C.A. 1986). 

33 See Liteky v. United States, 510 U.S. 
540 (1994) (tracing the history of the 
recusal provisions in 28 U.S.C. §144 and 
28 U.S.C. §455); Liljeberg v. Health Ser- 
vices Acquisition Corp., 486 U.S. 847, 
860 (1988). 

34 See Pepsico, Inc. v. McMillen, 764 
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United States v. McLain, 701 F. Supp. 
1544, 1555 (M.D. Fla. 1988). 

35 See Union Carbide Corp. v. U.S. Cut- 
ting Service, Inc., 782 F.2d 710, 716 (7th 
Cir. 1986). 
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ticipated as counsel or adviser or ex- 
pressed an opinion as to the merits of 
the controversy; 4) has a financial in- 
terest in the proceedings or other inter- 
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ficer or trustee of a party, a person act- 
ing as counsel in the proceeding, a per- 
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terest that could be substantially 
affected by the outcome of the proceed- 
ing, or a person known by the judge as a 
material witness in the action. 

37 Michaud-Berger v. Hurley, 607 So. 2d 
441, 447 (Fla. 4th D.C.A. 1992) (Judge 
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Public-Private Partnerships in Providing 
Water and Wastewater Utility Service 


The Trend Toward Privatization in Florida 


by Kathryn G.W. Cowdery 


here is a long history of private sector involve- 

ment in providing water and wastewater util- 

ity service in this country. Municipalities be- 

gan chartering privately owned water compa- 
nies before the signing of the Declaration of Indepen- 
dence.' These chartered or franchised utility companies 
typically were granted the exclusive right to provide ser- 
vice in a particular territory. In turn, the government 
retained the responsibility of utility regulation regard- 
ing rates and service. 

As population centers grew, in some cases it became 
both economically feasible and advantageous for the gov- 
ernment to provide utility service to previously unserved 
territory or territory already served by a privately owned 
utility. As a result of continuing growth in Florida, com- 
petition and litigation between governmental entities and 
private utilities over the right to serve new developments 
is growing as well.” 

Historically, when the public sector has provided util- 
ity service it has relied on the private sector for the pro- 
vision of certain aspects of water and wastewater utility 
service, such as plant construction.’ Privatization of 
water and wastewater utility services today has expanded 
to encompass long-term contractual agreements for op- 
eration, maintenance, and even the purchase of govern- 
ment-owned utilities (GOUs) by the private sector. This 
article discusses the national trend of privatization and 
explores how Florida law has been amended to accom- 
modate privatization of water and wastewater utilities. 


What Is Privatization? 

Privatization, also referred to as “public-private part- 
nership,” may be defined as an arrangement under which 
private firms become involved in financing, designing, 
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constructing, owning, or operating public facilities or 
services.‘ 

Long-term privatization contracts, 20 years or longer, 
usually involve capital investment by the private busi- 
ness. For example, construction/operation arrangements 
involve private construction of capital facilities followed 
by a transfer in ownership back to the government, per- 
haps 25 years later. These arrangements generally in- 
clude provisions for private operation of the utility ei- 
ther before or after the transfer of the asset back to the 
public entity.° Less common are asset transfers, which 
involve the sale of a GOU to a private buyer to operate 
utility services for the public. An example of 
privatization through asset transfer on the international 
scale is Great Britain, which in the 1980s undertook 
massive privatization of state-owned industries, includ- 
ing the nation’s water and electric utilities, telecommu- 
nications, and British Gas.’ 

Privatization of more limited utility services may in- 
volve an agreement by a private entity for GOU man- 
agement, operation and maintenance, or for more spe- 
cific services, such as billing or meter reading. Many of 
these contracts are typically short term, usually five years 
or less, and do not generally include any capital invest- 
ment by the private entity.® 


The National Trend Toward Privatization 
Privatization of water and wastewater utility service 
was facilitated by several actions of the federal govern- 
ment in the 1990s. In 1992, Presidential Executive Or- 
der 12803, a privatization initiative, encouraged 
privatization through the disposition or transfer of gov- 
ernment infrastructure assets, such as by sale or long- 
term lease, to a private party. Federal construction grant 


. 

= 


Joe McFadden 


‘ 4 
P 
~ 
4 


forgiveness regulations followed. A 
barrier to long-term privatization 
contracts was lifted by 1997 Inter- 
nal Revenue Service regulations 
which extended the maximum time 
period for contracts serving projects 
financed through tax-exempt mu- 
nicipal bonds from five years to 20 
years.'° Also in 1997, Congress au- 
thorized the secretary of each mili- 
tary department to convey all or part 
of any utility system under that 
secretary's jurisdiction to a munici- 
pal, private, regional, district, or co- 
operative utility company or other 
entity.'! The Department of Defense 
implemented the federal law such 
that privatization is required, with 
some exceptions, by September 30, 
2003. Privatization is defined for 
this purpose as the total divestiture 
of a utility system through transfer 
and conveyance of the installation’s 
utility infrastructure assets in con- 
junction with and for the purpose of 
the conveyance providing utility dis- 
tribution services on a long-term 
basis.” Tension between state regu- 
latory jurisdiction and federal au- 
thority regarding Department of 
Defense utility privatization has not 
yet been fully resolved.’ 

Local governments nationwide 
are privatizing water and wastewa- 
ter services.’ The U.S. Conference 
of Mayors has taken a keen interest 
in privatization, advancing studies 
on public-private partnerships in 
municipal water, and wastewater 
systems.’ It has also sponsored the 


Excellence in Public-Private Part- 
nership Awards, recognizing the 
tens of millions of dollars individual 
cities have saved through 
privatization. '® 

The trend toward privatization is 
fueled in large part by governmen- 
tal desire to keep utility rates low 
while at the same time providing 
high quality service from environ- 
mentally compliant facilities. In this 
regard, it has long been recognized 
that the element of competition 
which the private sector brings to 
the provision of services stimulates 
productivity and results in cost sav- 
ings.” 

Heavily regulated and technologi- 
cally sophisticated water and waste- 
water treatment facilities are expen- 
sive to build, operate, maintain, 
expand, and, in some cases, to bring 
into compliance with current envi- 
ronmental regulations. Financially, 
local governments may be faced with 
constraints which preclude them 
from competing in this arena. These 
constraints include outdated civil 
service systems and collective bar- 
gaining contracts.'* Constraints on 
municipal tax exempt borrowing 
and “capital avoidance” issues, 
though not problematic in Florida, 
are, however, faced by local govern- 
ments elsewhere. 

Privatization contracts allow for 
the efficient upgrading of aging in- 
frastructure, identification of sys- 
tem improvements, and application 
of advanced operating techniques to 
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bring GOU systems into compliance 
with environmental regulations. On 
a smaller scale, contracting for ser- 
vices may allow GOUs to avoid in- 
vestment in certain equipment, such 
as office equipment and computer 
hardware and software used in bill- 
ing, thus saving the GOU these 
costs. Although GOUs maintain con- 
trol of rates in operation and main- 
tenance contracts, private contrac- 
tors have been able to limit potential 
rate increases by implementing ef- 
ficient capital expenditure programs 
and using innovative finance 
mechanisms. High quality customer 
service results from costs savings 
and efficient operations.” 


Overview of 
Privatization in Florida 

Florida’s application of 
privatization concepts is influenced 
by governments’ relatively late en- 
try into the utility business in 
Florida. The federal and state regu- 
latory climate and the availability 
of various funding sources to public 
entities has made it advantageous 
for governments to purchase inves- 
tor-owned utilities (“IOUs”), some- 
times forming regionalized systems. 
This is a form of “reverse 
privatization.” For instance, Palm 
Beach County did not establish its 
own public utility until 1969 when 
it purchased a developer-built util- 
ity. Since that time, the county has 
purchased six additional private 
utilities to form what is now the sec- 
ond largest public or private utility 
in South Florida. Now, instead of 
turning to the private sector for as- 
sistance in operational efficiency, 
Palm Beach County continues to fo- 
cus on streamlining its operations. 
Palm Beach County participates 
with many other GOUs and I0Us 
nationwide in “QualServe,” a joint 
program of the American Water 
Works Association and the Water 
Environment Federation.”! 

QualServe is a self-assessment 
and peer review program designed 
to assist water and wastewater utili- 
ties increase efficiency and customer 
satisfaction.” 

Several counties in Florida have 
introduced “managed competition” 
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into their utility operations by re- 
quiring their utility departments to 
bid against the private sector for 
utility projects. Sometimes the 
county gets the contract; sometimes 
the private sector does.”> Managed 
competition has been on the decline 
because the private sector is con- 
cerned that the playing field is not 
level.” 

Because of climate, 
privatization in Florida most com- 
monly takes the form of shorter term 
contracts for operation and mainte- 
nance or for services. As will be seen, 
public entities entering into 
privatization contracts must know 
whether competitive bidding and/or 
a public hearing is statutorily re- 
quired. 


Florida Legislation 

Following the national trend, in 
the past several years Florida has 
begun addressing privatization is- 
sues through legislative changes. 
Historically, the broad home rule 
powers of counties” and municipali- 
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ties” were sufficient to authorize 
privatization contracts. Counties 
have the specific statutory author- 
ity to enter into contractual obliga- 
tions necessary or incidental to pro- 
viding water and “waste and sewage 
collection and disposal.””’ 

Counties operating under the pro- 
visions of F.S. Ch. 153, have the al- 
ternative and supplemental author- 
ity to purchase, construct, manage, 
and control water supply systems 
and sewage disposal systems, and 
to make and enter into all contracts 
necessary or incidental to the per- 
formance of these duties and the 
execution of these powers.” Mu- 
nicipalities are specifically autho- 
rized by statute to contract with a 
company “duly authorized . . . to con- 
struct or to operate water works sys- 
tems, sewerage systems, and sew- 
age treatment works,” and may 
contract with such a company for the 
construction or use of such works.” 
In 1996, the Legislature enacted 
1996 Fla. Laws Ch. 202, which cre- 
ated F.S. Ch. 153. Wastewater Fa- 


cility Privatization Contracts, found 
in F.S. §§153.90-94,*° amended cer- 
tain existing statutes in order to spe- 
cifically authorize counties, munici- 
palities, special districts, and 
community development districts to 
enter into wastewater facility 
privatization contracts and ad- 
dressed specific considerations rela- 
tive to such contracts.*! Water 
privatization contracts were not ad- 
dressed.*” 

The express legislative intent of 
the privatization legislation was to 
encourage public entities to enter 
into long-term privatization con- 
tracts for the performance by private 
firms of financing, designing, acqui- 
sition, ownership, leasing, construc- 
tion, improvement, operation, main- 
tenance, and administration, or any 
combination of wastewater facili- 
ties.** The Florida League of Cities 
supported the 1996 amendments as 
providing an additional source of the 
capital investments needed by local 
governments to maintain, modern- 
ize, expand, and improve existing 
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wastewater treatment plants.“ 
A wastewater facility privatization 
contract is defined by §153.91(1) as: 


a written agreement, or one or more re- 
lated written agreements, between a 
private firm and one or more public en- 
tities, which provides for the operation, 
maintenance, repair, management and 
administration, or any combination 
thereof, of a wastewater facility for a 
term of more than 5 years, but not more 
than 40 years in duration, and which 
may also provide for the planning, de- 
sign, construction, improvement, acqui- 
sition, financing, ownership, sale and 
leasing, or any combination thereof, of 
the wastewater facility.* 


A facility subject to a wastewater 
facility privatization contract will be 
regulated for all local, state, and fed- 
eral purposes as if owned, operated, 
and maintained by the public en- 
tity.** This provision dovetails with 
another 1996 amendment which 
exempted wastewater facilities op- 
erated by private firms under waste- 
water privatization contracts from 
Florida Public Service Commission 
regulation.*’ It additionally pro- 
vided that a county may not regu- 
late the rates or charges of any such 
system or facility.** This provision 
apparently recognizes that a utility, 
subject to a privatization contract as 
defined in the statute, is governmen- 
tally owned and, therefore, may set 
its own rates. 

Prior to enactment of F.S. Ch. 96- 
202, the Florida Statutes provided 
that counties, municipalities, com- 
munity development districts, and 
special districts could not purchase 
or sell a water, sewer, or wastewa- 
ter reuse utility that provided ser- 
vice to the public for compensation 
until a public interest determination 
was made at public hearing. Ch. 96- 
202 amended these statutes to in- 
clude the same public hearing re- 
quirements for wastewater facility 
privatization contracts.*® It should 
be emphasized that the definition of 
a wastewater facility privatization 
contract does not include contracts 
for a term of five years or less. As 
water privatization contracts are not 
addressed in F.S. §§153.90-.94, the 
public hearing requirements and 
additional limitations and exemp- 
tions found in these amendments do 
not apply when public entities en- 
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ter into similar water privatization 
contracts.Nine factors must be con- 
sidered at a public hearing when a 
governmental entity seeks to enter 
into a wastewater facility 
privatization contract as defined by 
FS. §153.91(1).* Among these fac- 
tors are two requirements exclu- 
sively applicable to wastewater fa- 
cility privatization contracts. 
Significant weight will be given by 
each public entity to the technical 
expertise and experience of the pri- 
vate firm and to the terms and con- 
ditions on which the private firm 
will provide capital investment and 
financing for capital replacements, 
additions, expansions, and repairs.*! 
Additionally, the Ch. 96-202 amend- 
ments placed limitations on the use 
of money paid by a private firm toa 
public entity pursuant to a waste- 
water privatization contract. But 
the amendments expressly allow the 
public entity to use such money for 
the purpose of qualifying for relief 
from the repayment of federal grant 
awards associated with the waste- 
water system.” Relief from the re- 
payment of federal construction 
grant awards used to build the 
privatized facility was one of the 
forces driving these privatization 
amendments.** 

F.S. 153.94(1) provides that a 
public entity entering into any 
wastewater facility privatization 
contract is not subject to the require- 


ments of Ch. 287, entitled Procure- 
ment of Personal Property and Ser- 
vices.*“* The 1996 amendments did 
not exempt those public entities con- 
tracting for water privatization from 
the provisions of Ch. 287. For in- 
stance, §287.055, the Consultants’ 
Competitive Negotiation Act, which 
requires competitive sealed bids on 
certain government contracts, con- 
tinues to apply to municipalities,” 
counties,** special districts,*’ and 
community development districts 
entering into water privatization 
contracts. 

Even though Ch. 96-202 did not 
specifically authorize special dis- 
tricts or community development 
districts to enter into water 
privatization contracts, there does 
not appear to be any impediment to 
such action. 

Special districts may be created 
for the purpose of purchasing, sell- 
ing, owning, or operating water or 
wastewater utility service.** A spe- 
cial district also has certain implied 
authority in order to carry out an 
expressly granted power,*® which 
would arguably include the author- 
ity to enter into water privatization 
contracts. 

Likewise, community develop- 
ment districts are specifically autho- 
rized to make and execute contracts 
necessary or convenient to the exer- 
cise of their powers,” which include 
the power to finance, fund, plan, es- 
tablish, acquire, construct or recon- 
struct, enlarge or extend, equip, op- 
erate, and maintain systems and 
facilities for water supply, sewer, 
and wastewater management, rec- 
lamation, and reuse.*! 


F.S. Ch. 163, 
intergovernmental Programs 
F.S. §153.92 authorizes any pub- 
lic entity to enter into a wastewater 
facility privatization contract with 
one or more other public entities 
pursuant to an interlocal agreement 
made in accordance with §163.01.° 
A wastewater privatization contract 
entered into pursuant to a §163.01° 
interlocal agreement would also re- 
quire a public interest determina- 
tion hearing. Such a hearing is re- 
quired with respect to any 


ip 
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wastewater facility privatization 
contract entered into under Ch. 153, 
Part III, Wastewater Facility 
Privatization Contracts. Likewise, 
this kind of wastewater 
privatization contract would not be 
subject to the requirements of Ch. 
287. 

In 1997, the legislature further fa- 
cilitated privatization by granting 
public entities created under Ch. 
163 the authority to contract for ser- 
vices for both water and wastewa- 
ter utilities. Legal entities created 
under F.S. §163.01(7)(g), the mem- 
bership of which is limited to coun- 
ties and municipalities, may ac- 
quire, own, construct, improve, 
operate, and manage public facili- 
ties, such as wastewater facilities, 
water or alternative water supply 
facilities, and water reuse facili- 
ties.°° Such legal entities were 
granted the specific power to con- 
tract with a public or private entity 
to manage and operate their facili- 
ties or to provide or receive services 
or products. They may also finance 


or refinance their activities through 
the issuance of bonds or other obli- 
gations. Additionally, these entities 
are exempt from Public Service 
Commission jurisdiction.’ 


1999 Legislative 
Amendment to Ch. 367 
Further recognition of water 
privatization contracting came with 
the 1999 amendments to Ch. 367, 
Water and Wastewater Systems. 
The definition of “governmental au- 
thority” was amended to include 
nonprofit corporations formed for 
the purpose of acting on behalf of a 
political subdivision with respect to 
a water or wastewater facility.** 
This amendment clarifies that such 
transfers are required to be ap- 
proved by the Public Service Com- 
mission as a matter of right pursu- 
ant to F.S. §367.071(4)(a).*° 
Additionally, governmental authori- 
ties and water facilities operated by 
private firms under water facility 
privatization contracts are ex- 
empted from Public Service Com- 


mission regulation.™ As a result, 
both wastewater and water facilities 
operated under privatization con- 
tracts are now exempt from such 
regulation, although water 
privatization contracts are not de- 
fined or addressed elsewhere in the 
statutes. 


Conclusion 

Florida is following the national 
trend in enacting legislation to en- 
courage privatization of water and 
wastewater utility services. At the 
present time, public entities must 
be aware that certain statutory pro- 
visions which apply to wastewater 
privatization contracts do not apply 
when entering into water 
privatization contracts. 
Privatization in Florida generally 
takes the form of shorter term con- 
tractual arrangements under which 
a private entity provides operation 
and maintenance or other specific 
services for a public entity. Public 
entities are given the specific statu- 
tory authority and encouragement 
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by the legislature, coupled with pub- 
lic hearing safeguards, to enter into 
long-term wastewater privatization 
contracts. Although the legislature 
did not give this specific statutory 
encouragement for water 
privatization contracts, counties 
and municipalities are generally ac- 
knowledged as having the author- 
ity to enter into such agreements, 
and there is support for the position 
that special districts and commu- 
nity development districts do as 
well. If there is any question as to 
the authority or public benefit of 
public entities to privatize water 
services, statutory amendments to 
address these points should be eas- 
ily accomplished as being in the 
public interest. O 
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Labor and Employment Law 


Reeves v. Sanderson Plumbing Products, Inc. 
The Supreme Court Clarifies a Discrimination 
Plaintiff's Evidentiary Burden in order to Avoid 
Judgment as a Matter of Law 


n Reeves v. Sanderson Plumb- 

ing Products, Inc., 2000 WL 

743663 (U.S. 2000), the Su- 

preme Court resolved an issue 
which has stymied the labor and 
employment field for years, an is- 
sue the Court itself helped perpetu- 
ate in its 1993 decision St. Mary’s 
Honor Center v. Hicks, 509 U.S. 502 
(1993). The issue: What quantum 
of evidence must an employment 
discrimination plaintiff proffer in 
order to survive judgment as a mat- 
ter of law for the defendant-em- 
ployer, once the employer produces 
evidence of a legitimate, nondis- 
criminatory reason for the chal- 
lenged adverse employment action? 
In resolving this issue, the Court 
unanimously chose to ease the bur- 
den which various courts, including 
the 11th Circuit, previously had 
placed on discrimination plaintiffs. 


Standards of Proof 

The issue resolved in Reeves had 
its genesis over 30 years ago, when 
the Supreme Court, in McDonnell 
Douglas Corp. v. Green, 411 US. 
792 (1973), introduced the now- 
ubiquitous burden shifting analy- 
sis for employment discrimination 
cases in which the plaintiff is rely- 
ing on circumstantial evidence. The 
analysis has three parts: First a 
plaintiff must establish a prima 
facie case of discrimination.' If a 
prima facie case is proven, it “cre- 
ates a rebuttable ‘presumption that 
the employer unlawfully discrimi- 
nated against’ [the plaintiff].”” 
Next, in response to the prima fa- 
cie case, the defendant-employer 
must articulate, but need not prove, 


by Adam S. Chotiner 


The question 
splitting the courts 
for years had been, 
“what exactly does a 
plaintiff need to do in 
order to 
demonstrate 
pretext?” 


a legitimate, nondiscriminatory 
reason for the challenged employ- 
ment action.* Once the defendant 
satisfies its burden of production, 
“the presumption raised by the 
prima facie case is rebutted, and the 
factual inquiry proceeds to a new 
level of specificity,” in which the 
plaintiff has “a full and fair oppor- 
tunity to demonstrate pretext.”* 
The question splitting the courts for 
years had been, “what exactly does 
a plaintiff need to do in order to 
demonstrate pretext?” 

At the same time that courts have 
grappled with the “pretext” issue, 
they have also attempted to mold a 
wholly separate analysis for em- 
ployment discrimination cases 
when the plaintiff is relying on “di- 
rect evidence.” The Supreme Court 
has described direct evidence, 
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rather unhelpfully, as evidence 
“sufficient to show that an illegiti- 
mate criterion was a substantial 
factor in the particular employment 
decision such that a reasonable 
factfinder could draw an inference 
that the decision was made ‘because 
of the plaintiffs protected status.” 
Unfortunately, the cases which 
have attempted more particularly 
to define and categorize “direct evi- 
dence” have produced even murkier 
results than those involving circum- 
stantial evidence and “pretext.”® 
However, regardless of how one de- 
scribes “direct evidence,” it is clear 
that courts consider “direct evi- 
dence” and “circumstantial evi- 
dence” to be distinct standards of 
proof in the realm of employment 
discrimination.’ This is significant, 
since a plaintiff who proves his or 
her case through direct evidence 
shifts the burden of proof, and not 
just the burden of production, to the 
defendant, which must then prove 
that it would have taken the same 
action even in the absence of the 
unlawful discrimination.® 


Hicks: More 
Questions than Answers 

In Hicks, the trial court found 
that the plaintiff had disproven the 
employer’s legitimate, nondiscrimi- 
natory reasons. Nevertheless, the 
trial court, in a bench trial setting, 
ultimately ruled in favor of the em- 
ployer.® The appellate court re- 
versed, holding that “[o]nce [a plain- 
tiff] provels}] all of fa 
defendant-employer’s] proffered 
reasons for the adverse employment 
actions to be pretextual, [the plain- 
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tiff is] entitled to judgment as a 
matter of law.”"® 

Justice Scalia’s majority opinion 
in Hicks was clear in stating that 
the Court of Appeals was wrong in 
holding that rejection of the 
employer’s proffered non-discrimi- 
natory explanation mandates judg- 
ment as a matter of law for the 
plaintiff.'’ However, in trying to ex- 
plain what was the correct test to 
use, Justice Scalia’s opinion in fact 
engendered a fierce split among, and 
even within, the circuit courts of 
appeal. Indeed, within just a few 
pages of one another, Justice 
Scalia’s opinion seemingly gave both 
plaintiffs’ and employers’ counsel 
reason to celebrate: 
[R]ejection of the defendant’s proffered 
reasons will permit the trier of fact to 
infer the ultimate fact of intentional dis- 
crimination. . . .” 

* * 

It is not enough, in other words, to dis- 
believe the employer; the factfinder must 


believe the plaintiffs explanation of in- 
tentional discrimination.’ 


The former language seems to 
indicate that a jury is free to find 
intentional discrimination if, and 
only if, it rejects the employer’s le- 
gitimate, nondiscriminatory expla- 
nation. On the other hand, the lat- 
ter language could be interpreted 
as requiring a plaintiff to submit 
some additional evidence, in addi- 
tion to discrediting the employer’s 
explanation, in order to avoid judg- 
ment as a matter of law. Justice 
Scalia assured that “[pJanic will 
certainly not break out among the 
courts of appeals” as a result of the 
Hicks decision.'* Unfortunately, 
this seemingly innocuous predic- 
tion completely missed the mark; 
in fact, what resulted among the 
circuit courts of appeal was mass 
confusion. 


Aftermath of Hicks 

After Hicks, and based on the 
seemingly conflicting language con- 
tained therein, courts took two gen- 
eral approaches to the third part of 
the McDonnell Douglas test. On the 
one side was the “pretext” camp. 
These courts held that a plaintiff 
could satisfy his or her ultimate 
burden of proof by demonstrating, 
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Justice O’Connor’s 
opinion carefully 
cautions that, “[t]his 
is not to say that 
such a showing by 
the plaintiff will 
always be adequate 
to sustain a jury’s 
finding of liability.” 


by a preponderance of the evidence, 
that the employer’s legitimate, non- 
discriminatory reason was merely a 
“pretext” for discrimination and not 
worthy of belief.'° On the other side 
were the “pretext-plus” courts, 
which required an employment dis- 
crimination plaintiff to provide some 
additional evidence of discrimina- 
tion in addition to essentially dis- 
proving the employer’s proffered 
nondiscriminatory reason.'® In the 
11th Circuit, opinions landed on 
both sides of the issue.'” 


Reeves: Supreme Court 
Rejects Pretext-Plus 

Roger Reeves had worked for 
Sanderson Plumbing Products, Inc., 
for 40 years.'* In 1995, Reeves was 
57 years old serving as a supervisor 
for Sanderson when he was termi- 
nated.'* Sanderson filed suit, claim- 
ing that he had been unlawfully ter- 
minated because of his age in 
violation of the Age Discrimination 
in Employment Act (ADEA).” A jury 
returned a verdict in favor of 
Reeves,”' and the Court of Appeals 
for the Fifth Circuit reversed.”” 

Since Reeves’ case was “based 
principally on circumstantial evi- 
dence,” the Supreme Court, without 
expressly ruling on the issue, as- 
sumed that the McDonnell Douglas 
evidentiary approach applies to 
ADEA claims.” There was no dis- 
pute that Reeves established a 
prima facie case of discrimination.” 


Sanderson Plumbing’s rebuttal as- 
serted that Reeves had been termi- 
nated “due to his failure to maintain 
accurate attendance records” and 
his “failure to discipline absent and 
late employees.” In attempting to 
satisfy his ultimate burden of dis- 
crimination, Reeves “[m]lade a sub- 
stantial showing that [Sanderson 
Plumbing]’s explanation was 
false.””’ Indeed, even the Fifth Cir- 
cuit, in reversing a jury verdict, con- 
ceded that Reeves “very well may” 
have offered sufficient evidence for 
a “reasonable jury [to] have found 
that Sanderson’s explanation for its 
employment decision was 
pretextual.”** Moreover, Reeves sub- 
mitted additional evidence that a 
substantially younger, similarly 
situated employee was treated much 
better than he had been.”® 

In addition to relying on the 
McDonnell Douglas circumstantial 
evidence framework, Reeves also 
introduced more direct-style evi- 
dence. There was testimony at trial 
that a key player in the decision to 
terminate Reeves had stated that 
Reeves “was so old [he] must have 
come over on the Mayflower” and 
that he “was too damn told to do 
[his] job.”°° Moreover, Reeves intro- 
duced evidence tending to prove that 
the “key player” was, in fact, the “ac- 
tual decisionmaker.”*' Nevertheless, 
the Fifth Circuit concluded that 
“there was insufficient evidence for 
a jury to find that Sanderson dis- 
charged Reeves because of his age.”*” 

The Supreme Court noted that the 
Fifth Circuit had relied on the pre- 
text-plus approach, inasmuch as it 
“proceeded from the assumption 
that a prima facie case of discrimi- 
nation, combined with sufficient 
evidence for the trier of fact to dis- 
believe the defendant’s legitimate, 
nondiscriminatory reason for its 
decision, is insufficient as a matter 
of law to sustain a jury’s finding of 
intentional discrimination.”** The 
Supreme Court clearly refuted this 
assumption and plainly held that “a 
plaintiffs prima facie case, com- 
bined with sufficient evidence to 
find that the employer’s asserted 
justification is false, may permit the 
trier of fact to conclude that the 


employer unlawfully discrimi- 
nated.” Thus, the Court ruled that 
the Fifth Circuit “erred in proceed- 
ing from the premise that a plain- 
tiff must always introduce addi- 
tional, independent evidence of 
discrimination.”* 

The Court quoted Hicks and re- 
peated that “[i]t is not enough . . . to 
disbelieve the employer; the 
factfinder must believe the 
plaintiff's explanation of intentional 
discrimination.”* At the same time, 
rejection of an employer’s legitimate 
explanation “may be quite persua- 
sive” circumstantial evidence of in- 
tentional discrimination.*’ In ulti- 
mately rejecting pretext-plus, the 
Court also quoted the following 
paragraph from Hicks: 


The factfinder’s disbelief of the reasons 
put forward by the defendant (especially 
if disbelief is accompanied by a suspi- 
cion of mendacity) may, together with 
the elements of the prima facie case, 
suffice to show intentional discrimina- 
tion. Thus, rejection of the defendant’s 
proffered reasons will permit the trier 
of fact to infer the ultimate fact of in- 
tentional discrimination.* 
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It thus appears as if the Court has 
settled the principal conflict which 
emerged from Hicks. Not surprisingly, 
Reeves has now raised new issues. 
However, unlike in Hicks, this time 
the Court has provided some guid- 
ance, while at the same time trying 
to explain the seemingly incongruous 
language in Hicks which ignited the 
“pretext” versus “pretext-plus” debate 
in the first place. 

It is now clear that rejection of the 
employer's asserted explanation may 
permit the finder of fact to conclude 
unlawful discrimination.*® However, 
Justice O’Connor’s opinion carefully 
cautions that, “[t]his is not to say 
that such a showing by the plaintiff 
will always be adequate to sustain a 
jury’s finding of liability.”*° Illustrat- 
ing how such a showing would not 
be adequate, Justice O’Connor con- 
tinues: “[A]n employer would be en- 
titled to judgment as a matter of law 
if the record conclusively revealed 
some other, nondiscriminatory rea- 
son for the employer’s decision, or if 
the plaintiff created only a weak is- 


sue of fact as to whether the 
employer’s reason was untrue and 
there was abundant and contro- 
verted independent evidence that no 
discrimination had occurred.”*! The 
use of “conclusively” and “abundant” 
appear to impose a heavy burden 
upon defendant-employers when 
moving for judgment as a matter of 
law. Indeed, in a brief concurring 
opinion, Justice Ginsburg opines 
that it will be an “uncommon” and 
“atypical” case when a plaintiff will 
be required to submit some addi- 
tional evidence in addition to 1) the 
prima facie case and 2) a showing 
that the employer’s legitimate expla- 
nation is false.** Justice O’Connor’s 
opinion for the Court states that a 
court should consider a number of 
factors in determining whether judg- 
ment as a matter of law is appropri- 
ate, including “the strength of the 
plaintiffs prima facie case, the pro- 
bative value of the proof that the 
employer’s explanation is false, and 
any other evidence that supports the 
employer’s case and that properly 
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may be considered on a motion for 
judgment as a matter of law.”” 
Justice O’Connor’s illustrations of 
when a plaintiff may be required to 
submit some additional evidence 
tend to explain the “contradictory” 
language found in Hicks. When the 
Court says that “i]t is not enough . 
. . to disbelieve the employer; the 
factfinder must believe the 
plaintiffs explanation of intentional 
discrimination,” the Court does not 
mean, and apparently did not mean 
in Hicks, that additional evidence is 
necessary. Rather, it means that the 
finder of fact must believe that the 
employer's legitimate, nondiscrimi- 
natory reason is not just a pretext, 
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but a pretext for unlawful discrimi- 
nation. For example, if a plaintiff 
proved to the satisfaction of the jury 
that his or her former employer’s 
proffered explanation was false, the 
plaintiff would still lose if the jury 
believed that the employer’s false 
explanation was designed to mask 
something other than unlawful dis- 
crimination. 

In applying its legal holding to the 
facts of the case, the Supreme Court 
reinstated the jury’s verdict in fa- 
vor of Reeves.** At the same time, 
the Court addressed the standard by 
which a court should rule upon a 
motion for judgment as a matter of 
law pursuant to Fed. R. Civ. P. 50. 
Noting that the standard for sum- 
mary judgment under Fed. R. Civ. 
P. 56 “mirrors” the standard for Rule 
50 motions, the Court advised that 
all of the evidence in the record 
should be reviewed by a court when 
entertaining either a Rule 50 or 
Rule 56 motion.** On the other hand, 
a court must “draw all reasonable 
inferences in favor of the nonmoving 
party, and it may not may not make 
credibility determinations or weigh 
the evidence.”*”? Thus, a court 
“should give credence to the evi- 
dence favoring the nonmovant as 
well as that ‘evidence supporting the 
moving party that is uncontradicted 
and unimpeached, at least to the 
extent that that evidence comes 
from disinterested witnesses.””** 

The Court ruled that the Fifth 
Circuit had failed to apply the 
proper standard in overturning the 
jury’s verdict, and that it was clear 
that Sanderson Plumbing was not 
entitled to judgment as a matter of 
law.*® The Court explained that 
Reeves had established a prima fa- 
cie case and had created a jury is- 
sue as to his former employer’s prof- 
fered explanations for termination.” 
Moreover, Reeves had introduced 
statements tending to show an age- 
based animus, and had shown that 
a similarly situated younger em- 
ployee had been treated better than 
he had been.”! 


Impact of Reeves 
By squarely rejecting the “pretext 
plus” approach, the Supreme Court 
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has eased the evidentiary burden 
which numerous courts had previ- 
ously imposed upon discrimination 
plaintiffs when faced with a motion 
for judgment as a matter of law, ei- 
ther pre-trial or post-trial. However, 
the Court declined the opportunity 
to provide further direction on the 
issue of “direct evidence,” even 
though the phrase was specifically 
mentioned in the substantive ques- 
tion presented by Roger Reeves and 
accepted for review by the Court.*? 
Indeed, a careful review reveals that 
the term “direct evidence” is not 
even found in the Reeves opinion, 
even though Roger Reeves relied on 
age-related comments attributable 
to a key decisionmaker, evidence 
generally thought to fall within the 
rubric of “direct evidence.” 
Reeves appeared to have been a per- 
fect opportunity for the Court to re- 
examine the entire evidentiary 
scheme utilized in employment dis- 
crimination cases. Given the confu- 
sion within, and the dissonance be- 
tween, the nation’s courts with 
respect to circumstantial and direct 
evidence, such a review looks to be 
in order, and it is disappointing that 
the Court apparently chose to avoid 
the broader issue. 

As Reeves filters through the sys- 
tem, employers will likely begin to 
find it more difficult to take a case 
out of a jury’s hands. Unless the case 
is one of the “uncommon” and “atypi- 
cal” instances discussed by Justices 
O’Connor and Ginsburg, a plaintiff 
will be able to avoid judgment as a 
matter of law, as well as summary 
judgment, by establishing a prima 
facie case and submitting sufficient 
evidence for a reasonable factfinder 
to reject the employer’s legitimate 
explanation for the challenged em- 
ployment action and find that the 
explanation is a ruse to conceal un- 
lawful discrimination. Accordingly, 
employment discrimination defen- 
dants will strive to fit their particu- 
lar cases into the set of cases when 
a plaintiff must submit some addi- 
tional evidence in order to survive a 
motion for judgment as a matter of 
law. 

A final word about jury instruc- 
tions: In Reeves, the Supreme Court 


tacitly approved of the district 
court’s instruction to the jury with 
respect to whether the employer’s 
explanation was a pretext for unlaw- 
ful discrimination: “1, that the 
stated reasons were not the real rea- 
sons for [the plaintiffs] discharge; 
and 2, that age discrimination was 
the real reason for [the plaintiffs] 
discharge.” Rephrased, this in- 
struction shows that, in order to in- 
fer intentional discrimination, a jury 
must find that the employer’s expla- 
nation is false and that the false 
explanation has been advanced in 
order to conceal the employer’s un- 
lawful, discriminatory actions. 
However, despite the Supreme 
Court’s seeming approval of the jury 
instruction in Reeves, the bench and 
bar should keep in mind the 11th 
Circuit’s admonition that “juries 
should not be instructed on the 
McDonnell Douglas framework.”® O 


1 The original prima facie paradigm 
announced in McDonnell Douglas was 
geared towards a case alleging discrimi- 
natory failure-to-hire on the basis of 
race, and comprised the following ele- 
ments: 1) the plaintiff belongs to a ra- 
cial minority; 2) the plaintiff applied and 
was qualified for a job for which the 
employer was seeking applicants; 3) de- 
spite the plaintiff's qualifications, he or 
she was rejected; and 4) after the 
plaintiffs rejection, the position re- 
mained open and the employer contin- 
ued to seek applicants from persons of 


complainant’s qualifications. McDonnell 
Douglas, 411 U.S. at 802. However, “the 
requisite showings that make up a prima 
facie case are not meant to be rigid or 
inflexible.” Schoenfeld v. Babbitt, 168 
F.3d 1257, 1268 (11th Cir. 1999). Thus, 
since McDonnell Douglas, the prima fa- 
cie case has been modified and applied 
in all types of disparate treatment cases 
(ie. retaliation, termination, promotion, 
demotion, pay disparity). 

2 U.S. Postal Service Bd. of Governors 
v. Aikens, 460 U.S. 711, 714 (1983), quot- 
ing Texas Department of Community 
Affairs v. Burdine, 450 U.S. 248, 254 
(1981). 

3 The employer’s burden was clarified 
in Burdine, 450 U.S. 248, 255 (1981): 
The employer “must clearly set forth, 
through the introduction of admissible 
evidence, the reasons for the [challenged 
employment action].” 

* Burdine, 450 U.S. 255-256. 

5 Price Waterhouse v. Hopkins, 490 
U.S. 228, 278 (1989) (O’Connor, J., con- 
curring in the judgment). 

® According to the 11th Circuit, certain 
comments attributable to key 
decisionmakers in connection with an 
adverse employment action can consti- 
tute direct evidence. See, e.g., E.E.O.C. 
v. Alton Packaging Corp., 902 F.2d 920, 
924 (11th Cir. 1990) (“if it was his com- 
pany he wouldn’t hire any black people”). 
For a recent and estimable analysis of 
the 11th Circuit’s own shifting concept 
of “direct evidence,” see Robyn S. 
Hankins’ article in the March, 2000, edi- 
tion of The Florida Bar Journal, Whose 
Burden Is it, Anyway? The Eleventh 
Circuit’s Evolving Standard for “Burden- 
Shifting” in Employment Discrimination 
Cases. 

7 See, e.g., Wright v. Southland Corp., 
187 F.3d 1287, 1301 (11th Cir. 1999) 
(“there are now two means of proving 
employment discrimination: (1) 


McDonnell Douglas {circumstantial evi- 
dence], or (2) direct evidence”). 

8 Price Waterhouse, 490 U.S. at 251- 
52 (plurality opinion) and 490 U.S. at 
272 (O’Connor, J., concurring in judg- 
ment). 

® 756 F. Supp. 1244, 1250-52 (E.D. Mo. 
1991). 

10 970 F.2d 487, 492 (8th Cir. 1992). 

1 509 U.S. at 509. Hicks was a 5-4 de- 
cision. The four dissenting Justices 
would have affirmed the appellate 
court’s approach and held that rejection 
of the employer’s reasons does not 
merely permit but compels a finding of 
discrimination. Hicks, 509 U.S. at 525- 
43 (Souter, J., dissenting). 

12 Td. at 511 (emphasis in original). 

13 Td. at 519 (emphasis in original). 

4 Td. at 512. 

15 The Third, Sixth, Seventh, Ninth, 
10th, 11th, and D.C. circuits had held 
that a discrimination plaintiff can pre- 
vail if, together with the prima facie 
case, he or she shows that the employer’s 
proffered legitimate, nondiscriminatory 
reason for its adverse employment ac- 
tion was simply pretextual. According to 
these courts, a plaintiff can establish 
pretext, and thus permit the jury to in- 
fer discrimination without additional 
proof, directly by persuading the trier 
of fact that a discriminatory reason more 
likely motivated the employer, or indi- 
rectly by showing that the employer’s 
proffered explanation is simply unwor- 
thy oi belief. Sheridan v. E.I. DuPont de 
Nemours & Co., 100 F.3d 1061 (3d Cir. 
1996) (en banc), cert. denied, __U.S. _, 
117 S.C. 2532 (1997) (plaintiff may suc- 
ceed in proving pretext and have jury 
decide ultimate question of liability by 
persuading jury directly that discrimi- 
natory reason more likely motivated 
employer or indirectly by showing that 
employer’s proffered explanation is un- 
worthy of belief); Barnett v. Dept. of Vet- 
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erans Affairs, 153 F.3d 338, 341-342 and 
342 n.4 (6th Cir. 1998) (citing Hicks) (re- 
jection of employer’s proffered legitimate 
reason will permit factfinder to infer 
ultimate fact of intentional discrimina- 
tion without requirement of additional 
proof of discrimination); Essex v. United 
Parcel Service, Inc., 111 F.3d 1304, 1310 
(7th Cir. 1997) (plaintiff can prove pre- 
text either by presenting direct evidence 
that discriminatory reason motivated 
employer’s decision or by presenting in- 
direct evidence that employer’s proffered 
reason is unworthy of credence, raising 
inference that real reason is discrimina- 
tory); Edwin v. Hunt Wesson, Inc., 150 
F.3d 1217, 1222 (9th Cir. 1998) (plain- 
tiff may prove pretext with circumstan- 
tial evidence tending to show that 
employer’s proffered motives were not 
actual motives because they are incon- 
sistent or otherwise not believable); 
Randle v. City of Aurora, 69 F.3d 441, 


452-53 n.17 (10th Cir. 1995) (“the en 
banc court has unanimously adopted 
this panel’s holding that a civil rights 
plaintiff may withstand a motion for 
summary judgment .. . if [he] establishes 
a prima facie case and presents evidence 
that the defendant’s proffered nondis- 
criminatory reason is pretextual — i.e., 
unworthy of belief”); Aka v. Washington 
Hospital Center, 156 F.3d 1284 (D.C. Cir. 
1999) (en banc) (rejecting any reading 
of Hicks under which employment dis- 
crimination plaintiff would be routinely 
required to submit evidence over and 
above rebutting employer’s stated expla- 
nation in order to get to a jury, as such 
would be inconsistent with Hicks, which 
makes clear that “no additional proof of 
discrimination is required” as a matter 
of course once a plaintiff has shown that 
a jury could reject employer’s proffered 
explanation; factfinder’s disbelief of rea- 
sons put forward by defendant will al- 
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low it to infer intentional discrimina- 
tion). 

16 The First, Second, Fourth, and 
Eighth circuits had affirmatively re- 
quired an employment discrimination 
plaintiff to present both evidence of pre- 
text (whether direct or indirect) plus ad- 
ditional specific evidence that the 
employer’s true motive was discrimina- 
tory. This “pretext plus” approach does 
not permit a trier of fact to infer discrimi- 
nation from indirect evidence of pretext, 
such as disbelief of the employer’s prof- 
fered legitimate business reason, but 
rather, requires a plaintiff to not only 
discredit the employer’s proffered rea- 
son or show that the real reason was 
more likely discriminatory (plain pre- 
text), but, in addition, affirmatively to 
produce specific evidence to prove dis- 
criminatory animus. Hidalgo v. Condado 
Insurance Agencies, Inc., 120 F.3d 328, 
337 (1st Cir. 1997) (following pure “pre- 
text plus” position, requiring both evi- 
dence of pretext and other “significantly 
probative” evidence of discrimination); 
Fisher v. Vassar College, 114 F.3d 1332, 
1343 (24 Cir. 1997) (en banc) (“a prima 
facie case plus a finding of pretext is [not] 
necessarily sufficient to sustain a 
plaintiffs burden”), cert. denied, 522 
U.S. 1075 (1998); Vaughan uv. 
Metrahealth Companies, Inc., 145 F.3d 
197, 202 (4th Cir. 1998) (expressly adopt- 
ing “pretext plus” approach); Ryther v. 
KARE 11, 108 F.3d 832, 837 (8th Cir. 
1997) (en banc) (plaintiffs proof of prima 
facie case accompanied by evidence of 
pretext and disbelief of defendant’s prof- 
fered explanation may permit jury to 
find for plaintiff provided that plaintiff 
still persuades jury from all facts and 
circumstances that an employment de- 
cision was based upon intentional dis- 
crimination). 

17 Compare Combs v. Plantation Pat- 
terns, 106 F.3d 1519, 1538 (11th Cir. 
1997) (holding that defendant who puts 
forward only reasons that are subject to 
reasonable disbelief in light of evidence 
faces having its true motive determined 
by jury, whose factfinding role should 
not be preempted by court in determin- 
ing whether to draw inference of inten- 
tional discrimination from plaintiffs 
prima facie case taken together with its 
rejection of employer’s proffered expla- 
nation for its action) with Isenbergh v. 
Knight-Ridder Newspaper Sales, Inc., 94 
F.3d 436, 444 (11th Cir. 1996) (some 
cases will require plaintiff to present evi- 
dence in addition to prima facie case and 
“disbelievability” of employer’s proffered 
reason for employment discrimination). 
Combs specifically disavowed the prior 
holding in Jsenbergh, and the 11th 
Circuit’s post-Combs decisions followed 
the Combs analysis. See, e.g., Bogle v. 
Orange County Board of County Com- 
missioners, 162 F.3d 653 (11th Cir. 
1998); Walker v. Mortham, 158 F.3d 
1177 (11th Cir. 1998); Arrington v. Cobb 
County, 139 F.3d 865 (11th Cir. 1998). 
Interestingly, though, in Buzzi v. Gomez, 
62 F. Supp.2d 1344, 1356 (S.D. Fla. 
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1999), decided after Combs, the court 
chose to rely on Isenbergh, requiring the 
plaintiff to “establish both that the prof- 
fered reason for the employment deci- 
sion was false and that the real reason 
for the action was discrimination.” Jd. 
at 1356 (emphasis in original). 

18 2000 WL 743663 at *3. 

20 29 U.S.C. §621 et seq. 

21 2000 WL 743663 at *4. 

22 Reeves v. Sanderson Plumbing Prod- 
ucts, Inc., 197 F.3d 688 (5th Cir. 1999). 

3 Courts of appeal, including the 11th 
Circuit, have consistently applied 
McDonnell Douglas to ADEA cases. See, 
e.g., Chapman v. AI Transport, 180 F.3d 
1244, 1245 (11th Cir. 1999) (noting adop- 
tion of McDonnell Douglas analysis in 
ADEA actions); Jones v. Unisys Corp., 
54 F.3d 624, 630 (10th Cir.1995) (same); 
Bellaver v. Quanex Corp., 200 F.3d 485, 
493-94 (7th Cir. 2000) (proper to utilize 
McDonnell Douglas in ADEA cases). 

24 2000 WL 743663 at *5. 

1d; at 

at *6. 

28 197 F.3d 688, 693. 

29 2000 WL 743663 at *12. 

32 197 F.3d at 693. 

33 2000 WL 743663 at *8. 

at 


35 Id. at *10. 

36 Td. at *8, quoting Hicks, 509 U.S. at 
519. 

37 Td. at *9. The Court commented that 
evidence discrediting the employer’s 
nondiscriminatory explanation is “sim- 
ply one form of circumstantial evidence.” 
Id. 

38 Td., quoting 509 U.S. at 511. 

40: Td. 

“Id. at *10. 

44 Td at *13. 

45 In addition to the substantive legal 
issue decided in Reeves, the Court also 
accepted for review two additional ques- 
tions relating to matters of civil proce- 
dure: 1) “In determining whether to 
grant judgment as a matter of law un- 
der Fed. R. Civ. P. 50, should a District 
Judge weigh all of the evidence or con- 
sider only the evidence favoring the non- 
movant?”; and 2) “Whether the standard 
for granting judgment as a matter of law 
under Fed. R. Civ. P. 56 is the same as 
the standard for granting judgment as 
a matter of law under Fed. R. Civ. P. 
50?” See Brief of Petitioner, 2000 WL 
14426. 

46 2000 WL 743663 at *10. 

Td. ab *11. 

48 Td., quoting 9 A.C. Wricut & A. 
MILLER, FEDERAL PRACTICE AND PROCEDURE 


§2529, p. 300 (2d ed. 1995). 
49 Tq 


80 Id. 

52 “Under the Age Discrimination in 
Employment Act, is direct evidence of 
discriminatory intent required to avoid 
judgment as a matter of law for the em- 
ployer?” See Brief of Petitioner, 2000 WL 
14426. 

53 2000 WL 743663 at *13. 

54 Even rephrased, the jury instruction 
used in Reeves may be problematic, in- 
asmuch as it fails to clearly explain that 
rejection of the employer’s proffered, le- 
gitimate reason may permit the jury to 
infer discrimination. Jd. at *10. 

55 Farley v. Nationwide Mut. Ins. Co., 
197 F.3d 1322, 1333 (11th Cir. 1999) 
(emphasis in original). 
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First Appearance: 


t’s a scene often viewed on the 

evening news: A person who 

has been recently arrested is 

shown standing in his jail 
uniform while a judge informs him 
of the crimes for which he has been 
arrested and advises him of the 
amount of his bond, if any. It’s all 
over in a few seconds. 

For the vast majority of the cases, 
that’s all first appearance is about. 
The general rule as set forth in Fla. 
R. Crim. P. 3.130(a) provides that 
“le]xcept when previously released 
in a lawful manner, every arrested 
person shall be taken before a judi- 
cial officer . . . within 24 hours of 
arrest ....At the defendant’s first 
appearance the magistrate shall 
immediately inform the defendant 
of the charge and provide the de- 
fendant with a copy of the com- 
plaint.” A defendant is entitled toa 
prompt first appearance when he or 
she is arrested for violation of pro- 
bation as well as on new substan- 
tive charges. Hill v. State, 739 So. 
2d 634 (Fla. 4th DCA 1999). And 
even if this rule is not followed, 
there are no real consequences. A 
confession that would otherwise be 
admissible is not subject to suppres- 
sion merely because the defendant 
was deprived of a prompt first ap- 
pearance: “When a defendant has 
been advised of his rights and 
makes an otherwise voluntary 
statement, the delay in following 
the strictures of the rule must be 
shown to have induced the confes- 
sion.” Keen v. State, 504 So. 2d 396, 
400 (Fla. 1987). See also Williams 
v. State, 466 So. 2d 1246 (Fla. 1st 
DCA 1985); Johnson v. State, 660 


Criminal Law 


by Mark F. Lewis 


First appearances 
need to be taken 
seriously and 
properly prepared 
in order to ensure 
that justice 
prevails. 


So. 2d 648 (Fla. 1995). 

If it’s all so simple, then why the 
need for this article? The answer is 
that first appearances can be far 
more significant than they seem at 
first, and what happens at these 
hearings can have some serious con- 
sequences for later stages of the 
criminal proceeding. This article 
will briefly explore the law regard- 
ing first appearances, and hopefully 
will better prepare all counsel who 
are called upon to be present at 
these hearings. 


Appointment of Counsel 
Fla. R. Crim. P. 3.111(a) states 
that a person is entitled to appoint- 
ment of counsel when he is formally 
charged, as soon as feasible after 
custodial restraint, or at the first 
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appearance before a committing 
magistrate, whichever occurs earli- 
est.” (Emphasis supplied.) Assum- 
ing that first appearance is the first 
such opportunity, Fla. R. Crim. P. 
3.130 states that if the magistrate 
“determines that the defendant is 
entitled to court-appointed counsel 
and desires counsel, the magistrate 
shall immediately appoint counsel.” 
In many jurisdictions, the presid- 
ing judge appoints the public 
defender’s office to represent any- 
one who is without counsel without 
going through the formal inquiry 
process required by Florida law.' 
Although this practice undoubtedly 
persists, the Third District Court of 
Appeal has stated that such a pro- 
cedure is not proper. Office of the 
Public Defender v. State, 714 So. 2d 
1083 (Fla. 3d DCA 1998). 

Not only shouldn’t the public 
defender’s office be appointed 
“across the board,” the defendant 
must affirmatively request such 
representation. In Smith v. State, 
699 So. 2d 629 (Fla. 1997), an as- 
sistant public defender volunteered 
and was appointed to represent 
Smith after he had been indicted on 
multiple charges, including first 
degree murder. This appointment 
occurred before Smith was arrested 
and without his request. At a later 
date the defendant tried to suppress 
his confession on the grounds that 
it had been obtained in violation of 
his right to counsel. In rejecting this 
argument, the Florida Supreme 
Court held, “The mere appointment 
of an attorney at the attorney’s re- 
quest is not enough to invoke the 
right: the accused must invoke the 


‘ 

3 


right.” Id. at 639. 

Perhaps this point can be best 
understood when another facet of 
the appointment of counsel proce- 
dure is examined—the fact that 
such appointments are offense-spe- 
cific. In other words, when counsel 
is appointed at first appearance, 
that appointment applies only to the 
offense for which the defendant is 
in court at that particular time. Law 
enforcement officers have the right 
to question the defendant on an un- 
related offense even though he has 
been previously appointed counsel 
on another charge. Owen v. State, 
596 So. 2d 985 (Fla. 1992); cert. den., 
113 S. Ct. 339 (1992); McNeil v. Wis- 
consin, 111 S. Ct. 2204 (1991). The 
new offense, however, must be truly 
unrelated. It is not proper to ques- 
tion a defendant after he has been 
appointed counsel if the subsequent 
questions relate to an offense that 
is “inextricably intertwined” with 
the previous offense. In Taylor v. 
State, 726 So. 2d 841 (Fla. lst DCA 
1999), the First District Court of 
Appeal held that the trial court 
should have suppressed statements 
obtained by detectives who ques- 
tioned Taylor about a residential 
burglary after he had been to court 
and been appointed counsel on a 
charge of dealing in stolen property, 
the property in question having been 
taken in the burglary. 

The “offense-specific” nature of 
the appointed counsel-client rela- 
tionship also prohibits the defen- 
dant from making a blanket asser- 
tion of his Miranda rights. In Sapp 
v. State, 690 So. 2d 581 (Fla. 1997), 
the defendant, in jail on a robbery 
charge, had signed a claim of rights 
form at the time of his first appear- 
ance, indicating that he had coun- 
sel (the public defender) and did not 
want to be interviewed by law en- 
forcement. A week later, the police 
interrogated him about an unre- 
lated murder charge to which he 
confessed. The Florida Supreme 
Court ruled that this confession was 
admissible. It agreed with the First 
District Court’s opinion that “Sapp’s 
attempt to invoke his Fifth Amend- 
ment right to counsel through the 
claim of rights form was not effec- 


tive because custodial interrogation 
had not begun when he signed the 
form, nor was it imminent at the 
time.” Jd. at 583. 

In addition to barring further 
questioning, the appointment of 
counsel at first appearance also pro- 
hibits the state from taking further 
one-sided actions that could bolster 
its case against a particular defen- 
dant. The state cannot compel the 
defendant to appear in a lineup un- 
less it obtains a court order after 
proper notice has been given to his 
counsel. Sobczak v. State, 462 So. 2d 
1172 (Fla. 4th DCA 1984); pet. rev. 
den., 469 So. 2d 750 (Fla. 1985). In 
addition, the prosecution cannot use 
statements made by the defendant 
to a person whom the state set up 
as a jailhouse informant after the 
defendant’s right to counsel has at- 
tached. Peoples v. State, 612 So. 2d 
555 (Fla. 1993); Brown v. State, 725 
So. 2d 1164 (Fla. 2d DCA 1998). 


Pretrial Release 

After informing the defendant of 
the charges and appointing counsel, 
the next task on the crowded agenda 
of first appearance court is the set- 
ting of conditions of pretrial release. 
Fla. R. Crim. P. 3.130(d). This pro- 
cess applies to those persons who 
have been arrested for charges other 
than capital or life offenses in which 
the proof of guilt is evident or the 


presumption is great,” or when the 
state has sought an order of pretrial 
detention (to be discussed below). 
Defendants usually come into first 
appearance court with a bond set 
either from a standard bond sched- 
ule or by a judge who has signed a 
warrant for that person’s arrest. 

In this latter situation, when bond 
has been set by a fellow judge, there 
is currently a split of authority on 
the issue of whether the first ap- 
pearance magistrate can make an 
independent inquiry and set bond 
accordingly. According to the Third 
District Court of Appeal, the magis- 
trate can consider appropriate con- 
ditions for release of a defendant 
who has been arrested on a warrant 
signed by another judge, and in fact 
has the duty to do so, “so long as that 
judge does not specifically preclude 
him from doing so.” McCoy v. State, 
702 So. 2d 252 (Fla. 3d DCA 1997). 
Two other district courts, however, 
have taken a different approach. In 
Norris v. State, 737 So. 2d 1240 (Fla 
5th DCA 1999); rev. granted, 1999 
Fla. LX 2344, the Fifth District 
Court stated putting such strictures 
on the magistrate “deprives the de- 
fendant of a meaningful bail deter- 
mination at first appearance.” Simi- 
larly in Faoutas v. State, 745 So. 2d 
398 (Fla. lst DCA 1999), the court 
ordered that the policy of Leon 
County magistrates of refusing to 
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modify bail amounts set by other 
judges must be discontinued. 

A similar split of authority, al- 
though not among the same district 
courts, exists regarding the question 
of whether the magistrate is allowed 
to set a bond for a defendant who 
has been arrested after violating a 
condition of his pretrial release. The 
Fourth District Court has clearly 
held that such a person is entitled 
to a new bond in these situations. 
In Paul v. Jenne, 728 So. 2d 1167 
(Fla. 4th DCA 1999), the defendant’s 
initial bond was revoked when he 
was arrested on new felony charges. 
The Fourth District Court ruled that 
although the defendant did forfeit 
his right to remain at liberty on the 
original bond, denying him a new 
bond was equivalent to unlawful 
pretrial detention. The same court 
ruled that a trial court can order 
pretrial detention of a defendant 
who has breached a condition of his 
bond only “if it finds a substantial 
probability that the defendant poses 
a threat of harm to the community.” 
Rix v. Jenne, 728 So. 2d 827 (Fla. 
4th DCA 1999).* However, the 
Fourth District Court has made an 
exception in the case in which a de- 
fendant wilfully failed to appear at 
a court hearing, and the trial court 
had ruled that “no conditions of pre- 
trial release would reasonably as- 
sure the defendant’s presence.” 
Bradshaw v. Jenne, 754 So. 2d 109 
(Fla. 4th DCA 2000). See also Tho- 
mas v. Jenne, 25 Fla. L. Weekly 
D790 (Fla. 4th DCA March 29, 
2000). In contrast to these rulings 
is the Third District’s holding in the 
case of Houser v. Manning, 719 So. 
2d 307 (Fla. 3d DCA 1998), in which 
the court ruled that the granting of 
any future bond after there has been 
a violation of a previous bond’s con- 
ditions rests in the sound discretion 
of the trial court. 

This conflict has been partially 
resolved by the recently enacted F.S. 
§903.0471 (2000) which states that 
“a court may, on its own motion, re- 
voke pretrial release and order pre- 
trial detention if the court finds 
probable cause to believe that the 
defendant has committed a new 
crime while on pretrial release.” 
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2000 Fla. Laws Ch. 178. A defendant 
who violates some other condition of 
pretrial release can now be subject 
to pretrial detention upon motion by 
the state and a hearing. 2000 Fla. 
Laws Ch. 229. 

Domestic violence cases provide a 
somewhat unique framework for the 
granting of bond at first appearance. 
F.S. §741.2901(3) (1999) provides 
that “When a defendant is arrested 
for an act of domestic violence, the 
defendant shall be held in custody 
until brought before the court for 
admittance to bail in accordance 
with chapter 903.” It seems clear 
from the wording of this statute 
that, once again barring a petition 
for pretrial release, the magistrate 
must then set a bond and impose 
whatever conditions will help en- 
sure “the safety of the victim, the 
victim’s children, and any other per- 
son who may be in danger if the de- 
fendant is released.” Id. See 
Gallardo v. Crow, 4 Fla. L. Weekly 
Supp. 351 (10th Cir., Oct. 29, 1996). 

If the defendant is entitled to 
bond, the first appearance magis- 
trate is empowered to set bond in a 
monetary amount and with what- 
ever other conditions are justified. 
The factors to be considered are set 
forth in Fla. R. Crim. P. 3.131(b)(3).* 
Case law in the area is anecdotal, 
and is beyond the scope of this ar- 
ticle. One factor, however, does need 
to be mentioned. In addition to 
whatever evidence there is about the 
defendant’s past, the nature of the 
crime, and ties with the community, 
“evidence of financial resources of 
the defendant must be heard and 
taken into consideration before bond 
is set.” Martin v. Jenne, 745 So. 2d 
412 (Fla. 4th DCA 1999). In this 
opinion, the court reminds commit- 
ting magistrates that the setting of 
excessive bond is tantamount to 
granting no bond at all. 

From the state’s perspective, the 
magistrate at first appearance must 
be very careful when setting the 
amount of bond. Once it has been 
set, it can only be increased if there 
is a “change of circumstances or 
information [that was] not made 
known to the first appearance 
judge.” Keane v. Cochran, 614 So. 2d 


1186 (Fla. 4th DCA 1993). In Keane, 
a court’s increasing of the 
defendant’s bond in a DUI-related 
offense solely because of his prior 
DUI record was reversed. Similarly, 
a court can’t increase a bond based 
on the judge’s viewing of pictures of 
the victim’s injury, Montgomery v. 
Jenne, 744 So. 2d 1148 (Fla. 4th DCA 
1999), because the committing mag- 
istrate erred in his reading of the 
bond schedule, Bowers v. Jenne, 710 
So. 2d 681 (Fla. 4th DCA 1998), or 
because a successor judge was con- 
cerned about threats made to the vic- 
tims, a fact that was known to the 
committing magistrate. Nevadomski 
v. Jenne, 25 Fla. L. Weekly D216 
(Fla. 4th DCA January 14, 2000). 
This rule also prohibits a successor 
judge from revoking bond of a defen- 
dant who had been granted bond on 
a life felony without a showing of 
changed circumstances. Cousino v. 
Jenne, 717 So. 2d 599 (Fla. 4th DCA 
1998); Blount v. Spears, 25 Fla. L. 
Weekly D1421 (Fla. 3d DCA June 14, 
2000). 

The possibility of a court ordering 
pretrial detention and denying bond 
for a defendant charged with an oth- 
erwise bondable offense has been 
mentioned above, and can only be 
briefly discussed here. The require- 
ments for pretrial detention are 
found in F.S. §907.041 (1999) which 
has been substantially amended by 
2000 Fla.Laws Ch. 229. In order to 
give the state the initial opportunity 
of detaining a defendant that they 
feel qualifies for pretrial detention, 
Fla. R. Crim. P. 3.132 allows the 
prosecution to file a motion at first 
appearance. This motion must set 
forth with particularity the grounds 
and facts in support of this request, 
and the petitioner must certify that 
he has received testimony under 
oath that supports the motion. If the 
motion is facially sufficient and the 
judicial officer finds probable cause 
exists that the defendant commit- 
ted the offense, the defendant may 
be detained pending a final hearing, 
which must be scheduled within 
five days of the date that the mo- 
tion was filed or on which the de- 
fendant was taken into custody as a 
result of the motion, whichever is 


later. Fla. R. Crim. P. 3.132(c).® 


Probable Cause 

Another often unseen function of 
the first appearance magistrate is 
to make a determination that prob- 
able cause exists to hold the defen- 
dant in custody. This job should not 
be confused with the procedure for 
an adversary preliminary hearing, 
which is applicable when the state 
has failed to file an information 
within 21 days of the defendant’s 
arrest.® Instead, Fla. R. Crim. P. 
3.133(a)(1) provides that, when a 
defendant is in custody, “a 
nonadversary probable cause deter- 
mination shall be held before a mag- 
istrate within 48 hours from the 
time of the defendant’s arrest.” The 
standard to be used is that for the 
issuance of an arrest warrant, and 
this finding may be based on “sworn 
complaints, affidavit, deposition 
under oath, or, if necessary, on tes- 
timony under oath properly re- 
corded.” Fla. R. Crim. P. 3.133(3). 
In general practice, this function is 
accomplished by the magistrate 
reading the contents of the affida- 
vit on which the defendant has been 
arrested. In most cases, that docu- 
ment alone will be sufficient to sat- 
isfy the probable cause burden.’ 

In those rare cases when probable 
cause does not readily appear on the 
face of the affidavit, the state has 
24 hours to present additional evi- 
dence to the court, which can also 
be in affidavit form. Fla. R. Crim. 
P. 3.133(4). If the state is still un- 
able to establish sufficient probable 
cause, the defendant is released on 
his own recognizance. Vigoreaux v. 
State, 714 So. 2d 610 (Fla. 3d DCA 
1998). The court is not authorized 
to dismiss a charge based on its find- 
ing of lack of probable cause. State 
v. Ballone, 422 So. 2d 900 (Fla. 2d 
DCA 1982); State v. Diaz, 7 Fla. L. 
Weekly Supp. 48 (11th Cir., Janu- 
ary, 1999). 


Pleas at First Appearance 
The last job of the first appearance 
magistrate is to accept pleas of 
guilty to misdemeanor charges and 
sentence the defendants accord- 
ingly. This often helps to clear the 


jail of persons who are being held 
on offenses such as disorderly intoxi- 
cation or trespass. The peril, from 
the prosecution point of view, lies in 
the fact that there are offenses that 
the state may wish to enhance, such 
as second or third time petty theft 
or DUIs when there have been prior 
convictions.’ Another danger lies in 
offenses such as driving while li- 
cense suspended, when, if the sus- 
pension was due to the defendant’s 
status as a habitual traffic offender, 
the offense is a felony, even though 
the officer may have erroneously 
indicated that it was a misde- 
meanor.’° Often the prosecutor does 
not have sufficient information to 
know whether an enhancement is 
either possible or desired. From the 
sstate’s point of view, it is often the 
best practice to object to the court 
taking pleas in all but minor victim- 
less crimes." 


Conclusion 

While first appearance hearings 
appear to be mainly routine, the 
potential exists for many decisions 
to be made which could have seri- 
ous effects on future proceedings. 
Like any other facet of the criminal 
justice system, first appearances 
need to be taken seriously and prop- 
erly prepared for in order to ensure 
that justice prevails, even when 
time is often of the essence. O 


1 See Fia. Stat. §27.52(1)(a) for the pro- 
cedure to be used for appointing the pub- 
lic defender. 

2 See Fria. R. Crim. P. 3.131(a). The 
state’s burden in these situations is “a 
higher one than that of guilt to the ex- 
clusion of all reasonable doubt required 
for a criminal conviction.” Kirkland v. 
Fortune, 661 So. 2d 395 (Fla. 1st D.C.A. 
1995). Even if this burden is met, the 
court can still, in its discretion, set a 
bond. State v. Arthur, 390 So. 2d 717 
(Fla. 1980). 

3 The Florida Supreme Court has 
granted review in both the Paul and Rix 
cases. 

4 These factors include the nature and 
circumstances of the crime charged, the 
possible penalty, the weight of the evi- 
dence, the defendant’s ties to the com- 
munity, prior criminal record, previous 
failure to appear, the danger posed to 
the community, and “any other facts the 
court considers relevant.” 


5 2000 Fla. Laws Ch. 178 added §4(b) 
to Fia. Stat. §907.041. This section 
states, “No person charged with a dan- 
gerous crime shall be granted nonmon- 
etary pretrial release at a first appear- 
ance hearing; however, the court shall 
retain the discretion to release an ac- 
cused on electronic monitoring or on re- 
cognizance bond if the findings on the 
record of facts and circumstances war- 
rant such a release.” 

§ See Fia. R. Crim. P. 3.133(b) 

7 “Probable cause to arrest exists when 
the totality of the facts and circum- 
stances within the officer’s knowledge 
would cause a reasonable person to be- 
lieve that an offense has been commit- 
ted and that the defendant is the one 
who committed it. . . . The facts consti- 
tuting probable cause need not meet the 
standard of conclusiveness and probabil- 
ity required of the circumstantial facts 
upon which a conviction must be based.” 
State v. Cortez, 705 So. 2d 676 (Fla. 3d 
D.C.A. 1998). 

8 It is interesting to note that the rule 
makes no provision for nolo contendre 
pleas. 

See Fia. Stat. §812.014(3)(b) and(c) 
(1999); Fia. Stat. §316.193(2)(b) (1999). 

10 Fia.Stat. §322.34(5) (1999). 

1! Tn his study of first appearance court, 
Judge Grube came to the conclusion that 
these courts tended to shortcut advice 
given to defendants about the ramifica- 
tions of pleas, that the colloquies were 
less thorough, and that defendants who 
suffered from physical and mental dis- 
abilities were often likely to plea at first 
appearance. Grube, Electronic Plea Tak- 
ing at Florida’s Weekend First Appear- 
ance Hearings: Weekend Justice or 
Weakened Justice?, 21 Stetson L. Rev. 
329 (1991). Since this article was writ- 
ten, the courts have made clear that, 
while first appearance court can be held 
via audiovisual hookup, a defendant’s 
attorney still had to be physically 
present alongside the defendant in or- 
der for a plea to be valid. Scott v. State, 
618 So. 2d 1386 (Fla. 2d D.C.A. 1993). 
It is unclear whether this will have an 
effect on Judge Grube’s findings. 


Mark F. Lewis has been an assis- 
tant state attorney for the 13th Judicial 
Circuit for 17 years. He received his B.A., 
cum laude, from the State University of 
New York at Stony Brook (1968), and his 
J.D., with honors, from the University of 
Florida (1976). Mr. Lewis served as chair 
of The Florida Bar Journal and News 
Editorial Board in 1991. 

This column is submitted on behalf 
of the Criminal Law Section, Harvey J. 
Sepler, chair, and Randy E. Merrill, edi- 
tor. 
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Environmental and Land Use Law 


s late as the 1800s, the Ev- 
erglades consisted of a 60- 
mile-wide shallow river, 
seldom more than two feet 

deep, flowing from Lake 

Okeechobee to Florida Bay. That 

was before the U.S. Army Corps of 

Engineers erected 1,400 miles of 

dikes, dams, levees, and water con- 

trol structures in the name of wa- 
ter supply and flood control. Now 

in the year 2000, more than 50 

years after Marjorie Stoneman Dou- 

glas wrote about the demise of the 

Everglades, only 2.4 million acres 

of Everglades remain—about one 

third of the original Everglades eco- 
system. Lake Okeechobee is like- 
wise experiencing adverse ecologi- 

cal impacts. Florida is now at a 

turning point, ready to begin revers- 

ing the effects of massive wetlands 
drainage, damage to our estuaries 
and loss of valuable water storage 
areas.’ Simply put, a replumbing 
of the water works which makes 
central and southern Florida hab- 
itable for humans is being proposed. 

With an $8 billion price tag, the 

Central and Southern Florida 

Project Comprehensive Review 

Study, or Comprehensive Ever- 

glades Restoration Plan (CERP) as 

it is now known, is one of the most 
ambitious environmental restora- 
tion initiatives ever undertaken 
anywhere in the world. The intent 
of the CERP is to restore and pre- 
serve South Florida’s natural eco- 
systems, including the internation- 
ally renowned Everglades and Lake 

Okeechobee, while protecting and 

enhancing water supplies and flood 

control.? This undertaking, an un- 


58 THE FLORIDA BAR JOURNAL/OCTOBER 2000 


Everglades Ecosystem Restoration: 
A Watershed Approach by the Legislature 


by John J. Fumero 


The Everglades 
were dying. The 
endless acres of 
Saw grass, brown 
as an enormous 
shadow where rain 
and lake water 
had once flowed, 
rustled dry. 


Marjorie Stoneman Douglas, 
The Everglades: River of Grass 
(1947). 


precedented federal-state partner- 
ship, involves an impressive array 
of scientists, engineers, policymakers, 
and other professionals from federal, 
state, regional, and tribal govern- 
ments working to develop a concep- 
tual road map for environmental 
restoration. 


Background 
© The Central and Southern Florida 
Flood Control Project 

The Central and Southern 
Florida Flood Control Project 
(C&SF Project is a massive multi- 
purpose public works project, one of 
the largest in the world. Over a 20- 
year period, the U.S. Army Corps 
of Engineers and its federal and 
state partners built an elaborate 
network of thousands of miles of ca- 


nals encompassing 18,000 square 
miles of land.’ 

The C&SF Project includes com- 
ponents intended to handle flood 
control, regional water supply for 
agricultural and urban areas, pre- 
vention of salt water intrusion, wa- 
ter supply needs to Everglades Na- 
tional Park and other environmental 
resources, as well as the preserva- 
tion of fish and wildlife, recreation, 
and navigation. 

For more than 50 years, the 
C&SF Project has performed its as- 
signed functions admirably. With- 
out construction of the C&SF 
Project, only a fraction of South 
Florida would be habitable. How- 
ever, the project also has had exten- 
sive unintended and profound ad- 
verse effects on many of South 
Florida’s ecosystems.‘ The original 
nine million square miles of Ever- 
glades have been reduced to less 
than half its original size. There has 
been an approximately 90 percent 
reduction in wading bird popula- 
tions, infestation of over two mil- 
lion acres with exotic vegetation 
that destroys virtually all natural 
habitat values, and 1.7 billion acre- 
feet of freshwater per day wasted 
through ocean discharges through 
drainage lands.® 
e The South Florida Water Manage- 
ment District 

The SFWMD is a regional water 
resource management agency in- 
volved in significant ongoing pro- 
grams to acquire and manage envi- 
ronmentally sensitive lands, 
regulate water resource impacts of 
development activities, design and 
construct ecosystem restoration 


projects, provide applied scientific 
research relevant to natural re- 
source issues, and operate a regional 
water conveyance system for flood 
protection, water quality, environ- 
mental protection, and water sup- 
ply purposes. 

¢ The Comprehensive Everglades 
Restoration Plan 

While many interests have consis- 
tently been working to reverse the 
ecological decline of the Everglades 
ecosystem over the past three de- 
cades, the CERP plan represents the 
most comprehensive attempt at an 
ecosystem-wide solution. The recom- 
mended plan will change the quan- 
tity, quality, timing, and distribu- 
tion of water in central and south 
Florida and ensure the quality of life 
in south Florida.® 

The U.S. Congress authorized de- 
velopment of the CERP plan of the 
C&SF Project in 1992 and provided 
further specific direction and guid- 
ance through two resolutions and 
legislation in 1996.’ The responsible 
lead agencies are the U.S. Army 
Corps of Engineers, Jacksonville 
District, and the SFWMD. The re- 
sponsible cooperating agencies are 
the U.S. Fish and Wildlife Service, 
the U.S. Environmental Protection 
Agency, the National Park Service, 
the Florida Fish & Wildlife Conser- 
vation Commission, the U.S. Geo- 
logical Survey, the Natural Re- 
sources Conservation Service, and 
the Florida Department of Environ- 
mental Protection. 

Balancing the conflicting needs 
for water consumption in a rapidly 
growing south Florida and manage- 
ment of water resources for flood 
control and environmental restora- 
tion is at the heart of the successful 
implementation of the CERP. Con- 
sider this: The constituents for this 
$8 billion plan include over six mil- 
lion people in the lower east coast 
of Florida (predicted to be eight mil- 
lion people by 2010!), and an eco- 
nomically productive agricultural 
industry (over $4 billion annually) 
on thousands of square miles of 
drained Everglades. 

The Governor’s Commission for 
the Everglades,’ an appointed com- 
mission (by Governor Chiles) of in- 


“Floridians need to 
recognize that we 
can sustain neither 
our existing human 
nor our natural 
systems in south 
Florida with regard to 
water if we do not 
change direction.” 


volved citizens and other stakehold- 
ers, developed a conceptual plan for 
the CERP which helped guide the 
formulation of alternative plans.'° 
The Governor’s Commission for the 
Everglades became keenly aware of 
the need to make the public in- 
formed of the problems facing South 
Florida: 

The people of Florida should be aware 
that the south Florida ecosystem is not 
sustainable on our present course. Flo- 
ridians, at all levels, need to recognize 
that we can sustain neither our existing 
human nor our natural systems in south 
Florida with regard to water if we do not 
change direction."! 


Taking this lead, the CERP ac- 
complished an extensive review of 
the C&SF Project with the intent of 
identifying problems and solutions. 
The formal recommendations of the 
CERP plan are documented in the 
Central and Southern Florida 
Project Comprehensive Review 
Study - Integrated Feasibility Report 
and Programmatic Environmental 
Impact Statement (April, 1999 Com- 
prehensive Plan.) This CERP, com- 
prised of 4,000 pages of text, maps, 
graphics, and appendices, contained 
a recommended conceptual plan for 
the water resources of central and 
southern Florida. 

In order to accomplish these goals, 
the CERP proposes significant 
structural and operational changes 
to the existing C&SF Project, includ- 
ing development of over 217,000 
acres of surface water storage res- 


ervoirs and water preserve areas; ac- 
quisition of 220,141 acres of land; 
modifying water deliveries to the 
Everglades with a projected increase 
of 320 billion gallons of water per 
year; removing 240 miles of barri- 
ers to sheetflow; and reusing 220 
million gallons per day of urban 
wastewater.'® The recommended 
217,000 acres of new reservoirs and 
water treatment areas will be used 
to achieve the restoration of more 
natural flows; improved water qual- 
ity; natural hydroperiod targets; 
and improvements to native flora 
and fauna." 


The State CERP Law 

In 1999, the Florida Legislature 
passed a landmark piece of legisla- 
tion (the CERP Act, Fla. Laws Ch. 
143) in which each critical step of 
implementing the CERP is to be re- 
viewed and approved through a 
state process—a road map for state 
participation in this unprecedented 
partnership with the federal govern- 
ment. This process was created to 
ensure all vested interests (e.g., en- 
vironmental vs. development) de- 
pendent on the state’s water re- 
sources are balanced and 
considered. The following provides 
an overview of Ch. 99-143, L.O.F, 
codified in F.S. §373.1501 (1999), de- 
tailing this new state process. 

Pursuant to the CERP Act, the 
SFWMD is authorized to act as the 
local sponsor for CERP projects, sub- 
ject to review and oversight by the 
Florida Department of Environmen- 
tal Protection (FDEP) as set forth 
in F:‘S. §73.1501 (1999). As the local 
sponsor, the SFWMD is required to 
participate in the development of 
CERP projects to: 
1) Ensure that all legal responsibili- 
ties under F.S. Ch. 373, for water 
supply, water quality, flood protec- 
tion, threatened and endangered 
species and other water and natu- 
ral resource issues; 
2) Determine that CERP projects 
are feasible in terms of engineering 
and technology and are the “most 
cost effective and efficient” of the 
feasible alternatives; 
3) Determine with “reasonable cer- 
tainty” that the CERP projects are 


THE FLORIDA BAR JOURNAL/OCTOBER 2000 59 


li 


consistent with, and capable of be- 
ing implemented and permitted un- 
der, federal and state laws by means 
of pre-application coordination pro- 
cesses with affected federal and 
state governmental agencies; 

4) Provide “reasonable assurances” 
that the quantity of water available 
to existing legal users (consumptive 
use permit holders) is not dimin- 
ished by implementation of CERP 
components so as to adversely im- 
pact existing legal users, and that 
existing levels of service for flood 
protection is not diminished outside 
the geographic area of CERP 
projects; and 

5) Ensure that CERP project imple- 
mentation is coordinated with exist- 
ing utility and public infrastructure, 
to minimize impacts or restoration. 
The CERP Act includes a savings 
clause that states the existing 
Florida Department of Environmen- 
tal Protection and South Florida 
Water Management authorities un- 
der F.S. Ch. 373, “to prevent harm 
to the water resources” are in no way 
modified or supplanted. As a result, 
the CERP Act does not create new 
legal standards for the protection of 
consumptive use of water or flood 
protection. It does, however, ensure 
that existing legal standards are 
adequately considered in the CERP 
implementation process. 

The CERP Act also expressly 
states that the FDEP and the 
SFWMD must expeditiously pursue 
implementation of CERP compo- 
nents previously authorized by the 
U.S. Congress or the Florida Legis- 
lature. 

After review of a CERP compo- 
nent pursuant to the enumerated 
criteria, the component is subject to 
review by the FDEP. The CERP Act 
provides that the FDEP must ap- 
prove CERP components before they 
are submitted to the U.S. Congress 
for authorization or before receiving 
additional State of Florida funds. 
FDEP’s approval of CERP compo- 
nents is final agency action subject 
to administrative challenge pursu- 
ant to F.S. Ch. 120. Furthermore, 
the Executive Office of the Gover- 
nor is required to review all pro- 
posed expenditures for CERP com- 


The Everglades Act 
pays homage to the 
importance of, and 
need for, protection 
of water quality in 
the Everglades and 
the reduction of the 
loss of fresh water 
from the Everglades. 


ponents in the SFWMD’s budget. 


Everglades Restoration 
Investment Act 

Signed into law by Governor Jeb 
Bush on May 16, 2000, HB 221 (Fla. 
Laws Ch. 129) creates the Ever- 
glades Restoration Investment Act. 
The Everglades Act constitutes a 
watershed event in the saga of Ev- 
erglades restoration. Approximately 
$100 million in dedicated state an- 
nual funding, coupled with funding 
from the SFWMD and other local 
entities, comprises the local 
sponsor’s share of the $8 billion 
CERP price tag over the next 20 
years. 
e Legislative Intent 

Providing strong legislative in- 
tent, the Everglades Act prescribes 
that implementation of CERP will 
be “full and equal partnership” be- 
tween the state and federal govern- 
ments. The CERP, under the Ever- 
glades Act, is to be used as a “guide 
and framework” for a continuing 
planning process. The Everglades 
Act pays homage to the importance 
of, and need for, protection of water 
quality in the Everglades and the 
reduction of the loss of fresh water 
from the Everglades. Recognizing 
that the CERP should not just be an 
environmental restoration plan, the 
Everglades Act provides that CERP 
features should also meet other wa- 
ter-related needs of the region in- 
cluding flood control, enhancement 
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of water supplies, and other objec- 
tives of the project. 
¢ Project Implementation Reports 

The Everglades Act requires the 
SFWMD, in cooperation with the 
U.S. Army Corps of Engineers, to 
complete a project implementation 
report (which may ultimately be 
submitted to Congress) to: 

a) Address each of the project com- 
ponent features that were mandated 
in last year’s law (F.S. §373.1501) 
including such things as its eco- 
nomic and environmental benefits 
and engineering feasibility. 

b) Identify the increase in water 
supplies resulting from the project 
component. These additional water 
supplies are to be allocated (permit- 
ted) or reserved for environmental 
purposes pursuant to F.S. Ch. 373. 
¢ Funding Scheme 

To finance implementation of the 
CERP, the Everglades Act autho- 
rizes several vehicles which gener- 
ate funds to be deposited into the 
Save Our Everglades Trust Fund. 
The Everglades Act funds the Save 
Our Everglades Trust Fund as fol- 
lows: 

a) For FY 2000/2001 only, $50 
million from state funds and $30 
million from interest payments on 
unexpended Preservation 2000 allo- 
cations, 

b) Beginning FY 2001/2002 for 
nine consecutive years, $75 million 
from state funds, 

c) Beginning FY 2000/2001 for 10 
consecutive years, $25 million of the 
SFWMD’s 35% of funds from the 
Florida Forever Act. 

Although not stated in law, the 
FDEP anticipates spending approxi- 
mately $23 million annually on land 
acquisitions that will be credited 
toward the CERP. 

The day before session ended, a 
paragraph was inserted into the bill 
which underscores existing law by 
specifically authorizing the FDEP 
during FY 2000/2001 to seek addi- 
tional spending authority to trans- 
fer surpluses from other trust funds 
into the Save our Everglades Trust 
Fund. This provision became impor- 
tant to numerous south Florida leg- 
islators because it allows FDEP to 
supplement the trust fund if there 


a 
a 

‘ 
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is a belief it is necessary to give the 
federal government the appropriate 
assurances to pass the federal leg- 
islation. 

In addition, Congressional funds 
appropriated for implementation of 
CERP, additional funds appropri- 
ated by the Florida Legislature for 
implementation of CERP, and gifts 
designated for implementation of 
CERP are authorized for inclusion 
in the Trust Fund. 

Distribution of funds from the 
Save Our Everglades Trust Fund to 
the SFWMD must be in accordance 
with legislative appropriations. This 
year’s Appropriations Act (HB 2145) 
allows the SFWMD to use the trust 
fund for land acquisitions so long as 
they are on its approved five-year 
plan of acquisition (Save Our River’s 
Report). Before additional funds can 
be released, FDEP must first ap- 
prove the project component. 

The Everglades Act requires that 
at the end of 10 years, distributions 
from the trust fund must be 
matched by the cumulative contri- 
butions from all local sponsors. 
These contributions can come in the 
form of funds as well as credits for 
work performed for project compo- 
nents. 

e Annual Reports 

The Everglades Act requires the 
SFWMD in cooperation with FDEP 
to submit an annual report, begin- 
ning November 30, 2000, to the Gov- 
ernor, the President of the Senate, 
and the Speaker of the House of 
Representatives. The focus of this 
report is to provide detailed infor- 
mation on implementation of the 
CERP. For example, the report 
must: a) itemize by source and 
amount, the expenditures made by 
the state and each local sponsor 
during the fiscal year; b) describe 
the purpose for the expenditures; c) 
provide a schedule of anticipated ex- 
penditures for next fiscal year; and 
d) describe the progress made in 
implementing the CERP, including 
providing a status report of all project 
components initiated after June 30, 
2000, or after the last report. 

In turn, FDEP is required to pre- 
pare a detailed report on all funds 
expended by the state and credited 


The Everglades Act 
requires that at the 
end of 10 years, 
distributions from the 
trust fund must be 
matched by the 
cumulative 
contributions from all 
local sponsors. 


toward the state’s share for imple- 
menting CERP and describe the pur- 
poses for which the funds were spent. 


Lake Okeechobee 
Protection Act 

The Lake Okeechobee Act (LOK 
Act, Fla. Laws Ch. 130) provides a 
critical first step in addressing the 
health of the second largest fresh- 
water lake in the continental United 
States. The LOK Act establishes a 
comprehensive long-term program 
to restore and protect Lake 
Okeechobee and downstream receiv- 
ing waters. Three agencies are 
charged with implementing the 
LOK Act—the Florida Department 
of Environmental Protection, the 
Department of Agriculture and Con- 
sumer Services (DACS), and the 
SFWMD. The LOK Act is similar in 
scope and approach to the Ever- 
glades Forever Act (see FS. 
§373.4592). The LOK Act broadly es- 
tablishes the Lake Okeechobee Pro- 
tection Program and Lake 
Okeechobee Protection Permits. 
e Lake Okeechobee Protection Pro- 
gram 

The Lake Okeechobee Protection 
Program consists of numerous parts. 
It phases in phosphorus load reduc- 
tions by requiring: a) construction 
of stormwater and other detention 
treatment areas; b) detailed evalu- 
ation and monitoring of the water 
quality in the watershed; c) devel- 
opment of “best management prac- 


tices” for all non-point sources; d) 
implementation of measures to pro- 
tect native flora and fauna; and e) a 
study to assess ways to reduce the 
phosphorus loads within Lake 
Okeechobee followed by implemen- 
tation of the findings. Provided be- 
low is a synopsis of each part of the 
program. 

1) Lake Okeechobee Protection 
Plan. By January 1, 2004, the 
SFWMD, in cooperation with DEP 
and DACS, is to complete a Lake 
Okeechobee Protection Plan that 
provides an implementation sched- 
ule describing how all applicable 
water quality standards, particu- 
larly for phosphorus, in Lake 
Okeechobee and downstream receiv- 
ing waters will be reduced or met. 
This comprehensive plan must in- 
corporate information gathered in 
the other Lake Okeechobee related 
programs identified in the law, in- 
cluding phase I of the Construction 
Project, the Watershed Phosphorus 
Control Program, the Research and 
Water Quality Monitoring Program, 
as well as the Internal Phosphorus 
Management Program. 

2) Lake Okeechobee Construction 
Project. The Lake Okeechobee Con- 
struction Project consists of two 
phases. The first phase provides an 
action plan encouraging immediate 
construction of stormwater treat- 
ment areas to reduce phosphorus 
loads in priority basins going into 
Lake Okeechobee. These projects 
are to be completed by 2004. 

Phase II of the Construction 
Project includes the construction of 
additional treatment facilities by 
the SFWMD to reduce phosphorus 
loading into Lake Okeechobee. The 
Lake Okeechobee Construction 
Project authorized under this act 
must be designed to achieve a wa- 
ter quality standard of 40 parts per 
billion (ppb) for phosphorus, unless 
a total maximum daily load is es- 
tablished that is different. 

3) Lake Okeechobee Watershed 
Phosphorus Control Program. This 
program is designed to improve the 
management of phosphorus loads by 
continuing implementation of exist- 
ing regulations and by developing 
and implementing both agricultural 
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and nonagricultural “best manage- 
ment practices” (BMPs). DACS is 
required to establish BMPs for ag- 
riculture. If a farmer implements a 
DACS-developed BMP plan, the law 
provides a rebuttable presumption 
that the farm is meeting applicable 
water quality standards. The 
SFWMD or FDEP may still exercise 
regulatory authority, however, if it 
is shown the standards are not be- 
ing met. 

4) Lake Okeechobee Research and 
Water Quality Monitoring Program. 
The SFWMD, in cooperation with 
FDEP and DACS, is to complete an 
extensive research and monitoring 
program to provide the necessary 
information for the Lake 
Okeechobee Protection Plan. The 
report is to be issued by July 1, 2003. 
Among other things, this program 
will determine the relative contri- 
bution of phosphorus from all iden- 
tifiable sources, including from the 
Upper Kissimmee Chain-of-Lakes 
and Lake Istokpoga. This program 
must evaluate the feasibility of in- 
corporating technologies that will 
further reduce nutrient levels. 

5) Lake Okeechobee Exotic Species 
Control Program. The coordinating 
agencies must identify the exotic 
species threatening the native flora 
and fauna and develop and imple- 
ment measures to protect them by 
June 1, 2002. 

6) Lake Okeechobee Internal Phos- 
phorus Management Program. As 
part of an initiative to reduce phos- 
phorus within Lake Okeechobee, by 
July 1, 2003, the SFWMD, in coop- 
eration with FDEP and DACS, is to 
complete a feasibility study to de- 
termine if it is reasonable to remove 
phosphorus-laden sediments from 
the lake. If “feasible,” a comprehen- 
sive sediment removal project is to 
be initiated. 

7) Annual Progress Report. The 
LOK Act requires the SFWMD to 
submit an annual progress report to 
the Governor and Legislature each 
January 1. 
© Lake Okeechobee Protection Permits 

Lake Okeechobee Protection Per- 
mits are established by the LOK Act. 
With the exception of permits that 
might be required under the Na- 


tional Pollution Discharge Elimina- 
tion System program, the permits 
required under this act are in lieu 
of any permits required under FS. 
Ch. 373 or 403. All water control 
structures discharging into or from 
Lake Okeechobee must obtain an 
operating permit from FDEP. The 
SFWMD must apply for the neces- 
sary five-year permits by Septem- 
ber 1, 2000. 

By January 1, 2004, the SFWMD 
has to apply for a permit modifica- 
tion for its existing structures. The 
modifications will include proposed 
changes to ensure that discharges 
through the structures meet state 
water quality standards and the to- 
tal maximum daily loads by no later 
than January 1, 2015. 
Funding 

The Appropriations Act contains 
a $38.5 million appropriation for 
Lake Okeechobee. Of that, $15 mil- 
lion is transferred to DACS for re- 
search, development, demonstra- 
tion, and implementation of “BMPs 
and other measures” for Lake 
Okeechobee water quality improve- 
ment. The bill provides numerous 
examples of what practices might be 
included in the term “BMPs and 
other measures.” The remaining 
$23.5 million is provided to the 
SFWMD to implement the Source 
Control Grant Program, restore iso- 
lated wetlands, retrofit water con- 
trol structures, and buy the Grassy 
Island Reservoir Assisted Stormwater 
Treatment Area. 


Conclusion 

For successful implementation, 
the CERP must reflect a consensus- 
based approach, including an open 
process for public debate, that care- 
fully balances its stated goals. Some 
commentators have accurately re- 
marked, “the train won’t leave the 
station until all passengers have 
boarded.” Stated another way, the 
CERP process must ensure that the 
water supply and flood protection 
needs of people and the economy are 
addressed without sacrificing the 
goal of Everglades restoration. U 


U.S. Army Corps of Engineers and 
South Florida Water Management Dis- 
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Project Comprehensive Review Study 
Overview, p. 18 (October 1998). 

2 U.S. Army Corps of Engineers and 
South Florida Water Management Dis- 
trict, Central and Southern Florida Re- 
study Update, What is the Restudy?, Vol. 
1, June 1998. 

3 This network comprising 16 counties 
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of South Florida. 
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South Florida Water Management Dis- 
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5 Id. at pg. 2, Why Restore the Ever- 
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Td. 

7 Water Resources Development Act of 
1992, §309(1), Pub. L. No. 102-580; Wa- 
ter Resources Development Act of 1996, 
§528, Pub. L. No. 104-303. 

8 Supra note 2. 

® The Governor’s Commission for the 
Everglades succeeded “The Governor’s 
Commission for a Sustainable South 
Florida” which Commission was created 
by the late Governor Lawton Chiles in 
1994 and operated until June, 1999. 
See,< http://fen.state.fl.us/everglades/ 
gessf/gessf.html > 

10 Supra note 2. 

1 U.S. Army Corps of Engineers and 
South Florida Water Management Dis- 
trict, Central and Southern Florida 
Project Comprehensive Review Study B 
Overview, pg. 12 (October, 1998) (citing 
The Governor’s Commission for a Sus- 
tainable South Florida, October Report 
(1995)). 

2 Letter to the Secretary of the U.S. 
Army from Lieutenant General Joe N. 
Ballard, U.S. Army Chief of Engineers 
(June 22, 1999). 

13. U.S. Army Corps of Engineers and 
South Florida Water Management Dis- 
trict, Central and Southern Florida 
Project Comprehensive Review Study B 
Draft Integrated Feasibility Report and 
Programmatic Environmental Impact 
Statement, pp. v - vii (October 1998). 
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Administrative Law 


After the 1999 Amendments to 
Florida’s Administrative Procedure Act 
One Aspect of Consolidated-Tomoka Still Remains 


he Florida Legislature 

and certain courts have 

in recent years engaged 

in an ongoing dialogue 
over the construction of provisions 
in Florida’s Administrative Proce- 
dure Act regarding the scope of 
agency rulemaking authority. In 
1996 and 1999, the Florida Legis- 
lature amended the APA to limit 
agency rulemaking authority. Re- 
cent judicial decisions issued sub- 
sequent to both amendments sug- 
gest, however, that agency 
discretion in administrative 
rulemaking should not be so lim- 
ited,' and, more broadly, that ad- 
ministrative agencies should have 
more autonomy than that contem- 
plated by the legislature.” 

In 1996, the legislature revised 
the rulemaking standard in the 
APA to significantly curtail agency 
administrative rulemaking author- 
ity and to expand the definition of 
an invalid exercise of delegated 
legislative authority. The 
rulemaking standard after 1996 
could be found in F.S. §120.536(1). 
This language provided: 

A grant of rulemaking authority is nec- 
essary but not sufficient to allow an 
agency to adopt a rule; a specific law to 
be implemented is also required. An 
agency may adopt only rules that imple- 
ment, interpret, or make specific the 
particular powers and duties granted by 
the enabling statute. No agency shail 
have authority to adopt a rule only be- 
cause it is reasonably related to the 
purpose of the enabling legislation and 
is not arbitrary and capricious, nor shall 
an agency have the authority to imple- 
ment statutory provisions setting forth 
general legislative intent or policy. 
Statutory language granting rulemaking 
authority or generally describing the 
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There is obviously a 
conflict between the 
legislative attempts 
to curtail agency 
discretion in 
rulemaking and 
judicial deference to 
agency 
interpretation of 
enabling statutes. 


powers and functions of an agency shall 
be construed to extend no further than 
the particular powers and duties con- 
ferred by the same statute.* (Emphasis 
added.) 


To be certain its intent to limit 
agency rulemaking authority was 
clear, the legislature added identi- 
cal language to F.S. §120.52(8), 
which sets forth the definition of an 
invalid exercise of delegated legis- 
lative authority. 

The 1996 amendments implicitly 
overruled case law establishing the 
standard that rules and regulations 
would be upheld so long as they are 
reasonably related to the purpose 
of the enabling legislation and are 
not arbitrary or capricious.® In 1998, 
the First District Court of Appeal 
interpreted the new 1996 APA 
rulemaking standard in St. Johns 


River Water Management District v. 
Consolidated-Tomoka Land Co., 717 
So. 2d 72 (Fla. lst DCA 1998). The 
First District construed the term 
“particular” in §§120.52(8) and 
120.536(1) to restrict rulemaking 
authority to matters “directly 
within the class or powers and du- 
ties identified in the enabling stat- 
ute.” Under this interpretation of 
the new standard, the court upheld 
rules proposed by the St. Johns 
River Water Management District 
as a valid exercise of delegated leg- 
islative authority.’ 


The 1999 Amendments 

The First District’s interpretation 
of the 1996 amendments to the 
rulemaking standard did not sit 
well with lawmakers.’ In the legis- 
lative session immediately follow- 
ing the First District’s decision, the 
legislature amended the APA to 
clarify the rulemaking standard 
and expressly reject the “powers 
and duties” analysis conducted in 
Consolidated-Tomoka.® Indeed, the 
stated purpose of the 1999 amend- 
ments as provided in the footnote 
to §§120.52(8) and 120.536 was “to 
reject the class of powers and du- 
ties analysis.”"° Lawmakers quali- 
fied this rejection by stating that 
“Thlowever, it is not the intent of the 
Legislature to reverse the result of 
any specific judicial decision.”™ 

Before the 1999 revision, 
§120.536(1) read that “[a]n agency 
may adopt only rules that imple- 
ment, interpret, or make specific 
the particular powers and duties 
granted by the enabling statute.”” 
(Emphasis added.) In 1999, the leg- 
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islature deleted the term “particu- 
lar” so that the statute presently 
reads that “[aJn agency may adopt 
only rules that implement or inter- 
pret specific powers and duties 
granted by the enabling statute.” 
(Emphasis added.) Thus, it appears 
as if the legislature thought it saf- 
est to remove the term “particular” 
from the statute altogether to pre- 
vent courts from focusing on that 
term in the future. Every reference 
in the legislation to the term “par- 
ticular” was stricken and either re- 
placed with the word “specific,” or 
the word “specific” that already ex- 
isted in the language in several 
places was left in place. 

Later in §120.52(8), the legisla- 
ture added the phrase providing 
that an agency does not have the 
authority to adopt a rule because it 
is “within the agency’s class of pow- 
ers and duties.”* (Emphasis added.) 
The legislation added identical lan- 
guage to the rulemaking standard 
set forth in §120.536(1). 

At least one commentator has ar- 
gued that the 1999 amendments’ 
rejection of the interpretation of the 
rulemaking standard in Consoli- 
dated-Tomoka means that Consoli- 
dated-Tomoka, unlike other land- 
mark administrative law cases, will 
not “survive the test of time.”'® 
While the 1999 amendments to the 
APA may have indeed trumped the 
“powers and duties” analysis, the 
Florida Supreme Court’s recent de- 
cision in Florida Department of 
Business and Professional Regula- 
tion v. Investment Corp. of Palm 
Beach, 747 So. 2d 374 (Fla. 1999), 
suggests that Consolidated-Tomoka 
will survive the test of time, and 
that its true legacy may be as a re- 
minder of the need for agency dis- 
cretion in rulemaking authority. 


Investment Corp. Decision 
On November 4, 1999, the Florida 
Supreme Court issued the Invest- 
ment Corp. decision, in which it im- 
pliedly endorsed the interpretation 
of the 1996 amendments as con- 
strued by the First District Court of 
Appeal in Consolidated-Tomoka. In 
this case, issued on the heels of the 
1999 amendments, the Florida Su- 
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The court declared that 
the lesson from 
Consolidated- 
Tomoka’s interpretation 
of the amendments is: 
“The Legislature will 
not micromanage 
Florida’s administrative 
agencies.” 


preme Court declared that the “les- 
son drawn” from Consolidated- 
Tomoka’s interpretation of the 1996 
amendments to the APA is that “the 
Legislature will not micromanage 
Florida’s administrative agencies.”!” 
The case began when Investment 
Corp. of Palm Beach, Calder Race 
Course, Inc., Tropical Park, Inc., and 
Gulfstream Park Racing Association 
petitioned the Florida Department 
of Business and Professional Regu- 
lation, Division of Pari-Mutuel Wa- 
gering for a declaratory statement 
regarding the applicability of statu- 
tory provisions in determining the 
distribution of uncashed tickets and 
breaks.'* The question asked of the 
division was, in its simplest terms, 
who among the petitioners got to 
keep the money? The department is- 
sued a statement that said the 
money belonged to the State of 
Florida, and also read, in pertinent 
part: “The Division is cognizant that 
a similar fact pattern may exist be- 
tween other tracks in Florida and 
that the same dispute may reoccur 
between one of these Petitioners and 
a non-Petitioner. Therefore, the Di- 
vision will initiate rulemaking to 
establish an agency statement of 
general applicability.””” 
Understandably upset with the 
declaration by the division, the pe- 
titioners appealed. The Third Dis- 
trict Court of Appeal held that once 
the Division of Pari-Mutuel Wager- 
ing determined that the questions 


presented by the petitioners in their 
request for a declaratory statement 
had general applicability to the pari- 
mutuel industry, rulemaking would 
be required and the division could 
not issue a declaratory statement 
addressing the petitioners’ particu- 
lar set of facts.”° The Third District 
held that in issuing the declaratory 
statement, the division “overstepped 
administrative bounds” and the 
court cited F.S. §120.565, which gov- 
erns declaratory statements. The 
court interpreted §120.565 to mean 
that “declaratory statements are ap- 
propriate when they deal with a 
petitioner’s particular factual situ- 
ation, but are not appropriate when 
they would result in agency state- 
ments of general applicability inter- 
preting law and policy.” The Third 
District set aside the declaratory 
statement.” 

In a dissenting opinion, Judge 
Cope focused on subsection (3) of 
§120.565, which requires that an 
agency give notice of the filing of 
each petition in the Florida Admin- 
istrative Weekly, and that upon the 
agency’s issuance of a declaratory 
statement or a denial to do so, the 
agency must notice its action in the 
next issue of the Florida Adminis- 
trative Weekly.” According to Judge 
Cope, the legislature contemplated 
that an agency’s response to a peti- 
tion could have an effect on others 
who are regulated by the agency 
when the legislature provided that 
the notice as well as the agency’s 
declaratory statement must be pub- 
lished in the Florida Administrative 
Weekly.*4 Judge Cope concluded the 
legislature required publication of 
the declaratory statement for the 
exact reason it recognized that the 
declaratory statement could be ap- 
plied to others in similar situa- 
tions.” Judge Cope cited to the First 
District’s decision in Chiles v. De- 
partment of State, 711 So. 2d 151 
(Fla. lst DCA 1998), for the propo- 
sition that a person is entitled to a 
declaratory statement (or a denial), 
even though that statement may be 
applicable to many others in the 
same circumstances.” Therefore, 
Judge Cope concluded, the declara- 
tory statement should be affirmed.”’ 


bs 


When the case came before the 
Florida Supreme Court, the court 
rejected the Third District’s major- 
ity opinion and adopted Judge 
Cope’s dissenting opinion.”* The 
court found that the majority opin- 
ion elevated form over substance by 
asserting that an agency may not is- 
sue a declaratory statement ad- 
dressing a petitioner’s particular set 
of circumstances while simulta- 
neously announcing its intention to 
initiate rulemaking to establish an 
agency statement of general appli- 
cability.”” The court denounced the 
majority opinion as a “hypertechnical 
interpretation of section 120.565 
which serves no logical end.”® The 
court then held that an agency may 
issue a declaratory statement at the 
same time it announces its intention 
to initiate rulemaking.** 

In Investment Corp., the issue was 
whether to read the statute’s plain 
language and accept its literal effect, 
or to apply principles of statutory 
construction.*” To answer this ques- 
tion, the court examined, among 
other things, the First District’s de- 
cision in Consolidated-Tomoka. 

The critical part of the Investment 
Corp. opinion is the court’s reason- 
ing that contains an implied en- 
dorsement of the First District’s in- 
terpretation of the rulemaking 
standard in the wake of the 1996 
amendments to the APA. The court 
called Consolidated-Tomoka “an 
important case” in which the 
rulemaking standard that was 
amended in 1996 was interpreted 
for the first time by an appellate 
court.** The Supreme Court then 
quoted at length passages from the 
First District’s decision regarding 
its reasoning why the legislature in- 
tended the term “particular” to re- 
strict rulemaking to “subjects that 
are directly within the class of pow- 
ers and duties identified in the en- 
abling statute,” rather than that the 
statute must “detail” the powers and 
duties that would be the subject 
matter of the rule.** 

The Supreme Court impliedly en- 
dorsed the First District’s interpre- 
tation of the 1996 amendments to 
the APA when it stated that “[t]he 
First District’s caselaw is helpful 


here, in that the lesson drawn from 
its interpretation of various statutes 
of the revised APA in Consolidated— 
Tomoka and Chiles is that the Leg- 
islature will not micromanage 
Florida’s administrative agencies 
and that the public’s interest is 
served in encouraging agency re- 
sponsiveness in the performance of 
their functions.”* 

The Florida Supreme Court’s pro- 
nouncement in Investment Corp. 
that the legislature is not to 
micromanage administrative agen- 
cies continues the theme of judicial 
deference to administrative agencies 
articulated by Chief Judge Robert 
P. Smith in Department of Health 
and Rehabilitative Services v. 
Framat Realty, Inc., 407 So. 2d 238 
(Fla. lst DCA 1981). Framat held 
that as long as an agency’s interpre- 
tation of a statute was within the 
range of permissible interpretations 
of the statute, the judiciary should 
defer to the agency’s interpreta- 
tion.** Judge Smith opined that: 
When as here an agency has responded 
to rulemaking incentives and has al- 
lowed affected parties to help shape the 
rules they know will regulate them in 
the future, the judiciary must not, and 
we shall not, overly restrict the range of 
an agency’s interpretive powers. Permis- 
sible interpretations of a statute must 
and will be sustained, though other in- 
terpretations are possible and may even 


seem preferable according to some 
views.*” 


Although case law such as Con- 


solidated-Tomoka, Investment Corp. 
and Framat suggests deference to- 
ward agency interpretation of stat- 
utes, the recent changes to the APA 
that restrict agency rulemaking au- 
thority and that, in turn, restrict 
agency discretion with respect to 
statutory construction, suggest oth- 
erwise. Thus, there appears to be a 
conflict between the legislature’s 
curtailment of agency rulemaking 
authority in the APA and the juris- 
prudential policy of deferring to rea- 
sonable agency statutory interpre- 
tation. While in the past the courts 
have been content with defining 
their role, in Investment Corp. there 
is a statement to the legislature that 
attempted micromanagement of 
executive branch agencies is not fa- 
vored. 


Practical Application 
of the 1999 Amendments 
Save the Manatee Club, Ine. v. 
Southwest Florida Water Manage- 
ment District, DOAH Case No. 99- 
3885RX, Final Order (Dec. 8, 
1999),** involved a challenge to a 
rule allowing exemptions from cer- 
tain permitting criteria as an in- 
valid exercise of delegated legisla- 
tive authority under §120.52(8)(b) 
and (c) of the 1999 APA.*®* The ex- 
emptions were based on the 
grandfathering concept and dated 
back to 1984, the year the imple- 
menting statute was created. Al- 


Make it only medium starch in my shirts now, Mel. 
I’m starting my phased retirement plan. 
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though the statute in question did 
authorize the agency to create ex- 
emptions by rule, and although at 
one time the statute had authorized 
exemptions based on grandfathering, 
after a very thorough review of the 
statute and its history, the admin- 
istrative law judge held that because 
the statute did not now specifically 
authorize grandfathering exemp- 
tions, the exemptions were an in- 
valid exercise of delegated legisla- 
tive authority. In setting forth the 
reasoning, the ALJ stated that “[t]he 
1999 amendments to Section 
120.52(8) make it clear that agen- 
cies . . . have limited authority to 
adopt rules. When administrative 
agencies do so, the rules must imple- 
ment powers and duties that are 
more detailed than a general class 
of power or duty provides” and thus 
that after the 1999 amendments, 
the Consolidated-Tomoka “powers 
and duties” analysis was not appli- 
cable to rule challenges.*! The ALJ 
made reference to the First District’s 
statement in Consolidated-Tomoka 
that “[a] standard based on the suf- 
ficiency of detail in the language of 
the enabling statute would be diffi- 
cult to define and even more diffi- 
cult to apply,” but the ALJ concluded 
that “[hlowever difficult, the stan- 
dard of the 1999 Amendments must 
be applied in this case.”** 

Supporters of the legislature’s ef- 
forts to curtail agency rulemaking 
authority will applaud the Save the 
Manatee decision. The ALJ followed 
the letter of the APA, and struck 
down an agency rule that was not 
specifically authorized by the legis- 
lature. Critics of this movement, 
however, may point out that the leg- 
islature has gotten what it asked for 
the responsibility of micromanaging 
Florida’s agencies by detailed law- 
making. 


Conclusion 

No matter which side one takes 
in the debate, there obviously is a 
conflict between the legislative at- 
tempts to curtail agency discretion 
in rulemaking and judicial defer- 
ence to agency interpretation of en- 
abling statutes. While impossible to 
predict at this point, decisions such 


as Save the Manatee may likely 
bring about a movement to amend 
the APA once again. Perhaps it is 
time to reexamine Consolidated- 
Tomoka and its endorsement by the 
Florida Supreme Court in Jnvest- 
ment Corp. as having a broader, 
lasting meaning—that is, the pro- 
nouncement that Consolidated- 
Tomoka means the legislature is not 
to micromanage agencies. O 
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Tax Law 


Generation-Skipping Transfer Tax 
Its Bite Is Worse Than its Bark! 


t is no secret that Chapter 13 

of the Internal Revenue Code 

of 1986, as amended,' other 

wise known as the generation- 
skipping transfer (GST) tax, con- 
tains one of the most complex set of 
rules in the Internal Revenue Code. 
Indeed, a few years ago the Ameri- 
can Institute of Certified Public Ac- 
countants prepared a proposal to 
substantially modify the GST tax 
law in order to eliminate tax traps 
that may cause massive liabilities 
for taxpayers and their advisors.’ 
Perhaps the best quotation regard- 
ing the GST tax is the following: 
“(T]he GST tax is a deceptive and 
deadly tax with which to reckon. It 
strikes without warning. Further- 
more, its calculations are so inhu- 
manely convoluted that the GST tax 
can send estates into a black hole 
of confusion from which no lawyer 
can extract them—or so it seems.”° 

Simply stated, the GST tax rate 
is the maximum federal estate tax 
rate,‘ which currently is 55 per- 
cent.° The tax is imposed on trans- 
fers of property made from one gen- 
eration to another generation which 
is two or more generations below 
the transferor’s generation (e.g., a 
transfer of property from a grand- 
parent to a grandchild).* Accord- 
ingly, the cost of making a mistake 
in this area of the Code can be sig- 
nificant. 

This article discusses some of the 
GST tax provisions that may apply 
to those trusts commonly used as 
part of an estate plan that is de- 
signed to reduce estate and gift tax 
exposure. In most cases, these pro- 
visions are apparent, but in some, 
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they are not. The authors hope that 
the article is used by practitioners 
as a checklist for each estate plan 
to ensure that the complex provi- 
sions regarding GST tax have been 
properly addressed. 


When is GST Tax 
Exemption Allocated? 

Every individual has a 
$1,030,000 GST tax exemption.’ In 
general, the allocation of GST tax 
exemption can exempt all or a por- 
tion of a GST from GST tax. In or- 
der to exempt a GST from GST tax, 
the exemption must be properly al- 
located and there are specific rules 
regarding such an allocation.® 

If a gift is made to a skip person,’ 
any unused portion of the 
individual’s GST tax exemption is 


automatically allocated to the 
transferred property.'® With respect 
to gifts made to a nonskip person" 
during life, GST tax exemption is 
allocated on Schedule C (the GST 
tax schedule) of a federal gift tax 
return (Form 709).’? If GST tax ex- 
emption is allocated on a timely 
filed federal gift tax return, the 
value of the property transferred is 
used to determine the amount of 
exemption that is allocated." A gift 
tax return is timely filed if it is filed 
by the due date of the return, in- 
cluding extensions actually 
granted.'* If GST tax exemption is 
allocated on a late federal gift tax 
return, the value of the property as 
of the date the return is filed is used 
to determine the amount of exemp- 
tion is allocated.’ There is also a 
convenience rule which allows a 
taxpayer to elect to use the value of 
the trust’s property as of the first 
day of the month the late return is 
filed instead of the value as of the 
date the return is actually filed.’ 
An example should illustrate how 
important it is to allocate GST tax 
exemption on a timely filed gift tax 
return. Assume that taxpayer gifts 
internet stock to a perpetual irre- 
vocable gifting trust, of which the 
beneficiaries are the taxpayer's de- 
scendants, and that the trust will 
continue for the longest period al- 
lowed under law, subject to the rule 
against perpetuities. On July 1, 
1997, the stock has a value of 
$500,000, and on July 1, 1999, the 
stock has a value of $2,000,000. If 
taxpayer allocates $500,000 of his 
GST tax exemption on a timely filed 
federal gift tax return, all distribu- 
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tions from the trust to skip persons, 
at any generation, will be exempt 
from GST tax. 

On the other hand, if taxpayer 
fails to allocate GST exemption on 
a timely filed gift tax return, the 
value of the trust’s property on the 
date the late return is filed must be 
used to allocate the exemption. In 
this example, if a return is filed on 
July 1, 1999, the taxpayer will not 
have a sufficient amount of GST tax 
exemption to allocate and all future 
distributions from the trust to skip 
persons will be subject to GST tax. 
Because only $1,010,000" of exemp- 
tion will be available to allocate, 
approximately 50 percent of each 
distribution will be subject to GST 
tax. 


How is GST Tax 
Exemption Allocated? 
In addition to allocating GST tax 
exemption on a timely filed basis, 
the exemption should be allocated 
properly. In general, the allocation 
must clearly identify the trust to 
which the allocation is being made, 
the amount of the GST tax exemp- 
tion allocated to it, and if the allo- 
cation is late or if an inclusion ra- 
tio’® greater than zero is claimed, 
the value of the trust’s assets at the 
effective date of the allocation.’ 
Schedule C of Form 709, the fed- 
eral gift tax return, is not very clear 
with respect to the form of the no- 
tice of allocation. In fact, the sched- 
ule itself does not include a form for 
the notice. While line 5 of Part 2 of 
Schedule C states, in bold, that a 
notice of allocation must be at- 
tached, and also refers to the in- 
structions regarding such a notice, 
many taxpayers have failed to in- 
clude the required notice and, in- 
stead, attempted to allocate exemp- 
tion to a trust on another place on 
Schedule C of the gift tax return.” 
The IRS has been very lenient in 
some private letter rulings regard- 
ing an improper allocation of GST 
tax exemption, provided that the 
taxpayer has substantially complied 
with requirements of the regula- 
tions regarding the allocation.”' In 
each of these rulings, the taxpayer 
relied on Hewlett Packard Company, 


68 THE FLORIDA BAR JOURNAL/OCTOBER 2000 


67 T.C. 736 (1977), acq. in result, 
1979-1 C.B. 1. which held that elec- 
tions may be held to be effective 
where the taxpayer complies with 
the essential requirements of a regu- 
lation even though the taxpayer 
failed to comply with certain proce- 
dural directions therein. 

Practitioners should review a cli- 
ent s prior gift tax returns to deter- 
mine whether prior allocations of 
GST tax exemption were done prop- 
erly. In cases where it is unclear, the 
practitioner should consider advis- 
ing the client to request a private 
letter ruling before any additional 
allocation of exemption is made so 
that the client knows the exact 
amount of GST tax exemption that 
is remaining. 


Allocating GST Tax 
Exemption During an Estate 
Tax Inclusion Period 

There are special rules regarding 
the allocation of GST tax exemption 
during an estate tax inclusion pe- 
riod; these rules are commonly 
known as the ETIP rules. An ETIP 
is any period after a gift is made in 
which the value of the property 
transferred would be included in the 
transferor’s gross estate for estate 
tax purposes if the transferor died.” 
For example, if an individual gifts 
a personal residence to a qualified 
personal residence trust, the term 
of the trust would be an ETIP be- 
cause the value of the trust’s assets 
would be included in the transferor’s 
gross estate if the individual died 
during the trust’s term. 

An individual is unable to effec- 
tively allocate GST tax exemption 
until the end of the ETIP.” If an in- 
dividual allocates exemption during 
an ETIP, the value of the property 
for GST tax purposes is the value of 
the property at the end of the ETIP 
or the value of the property upon the 
death of the transferor, whichever 
occurs earlier.** Furthermore, an 
allocation of GST tax exemption 
during an ETIP is irrevocable.” 

Whenever a trust is prepared, the 
practitioner should determine 
whether an ETIP is involved. If so, 
the practitioner should consider 
whether GST tax exemption should 


be allocated, even though additional 
exemption may need to be allocated 
at the end of the ETIP if the prop- 
erty appreciates, or whether the 
practitioner can rely on his or her 
tickler system to remind him or her 
that GST tax exemption may need 
to be allocated at the end of the 
ETIP. The danger with allocating 
GST during the ETIP is that the 
property could depreciate and the 
allocation is irrevocable; thus, a por- 
tion of the GST tax exemption allo- 
cated could be wasted. The property 
could also appreciate and additional 
exemption would need to be allo- 
cated to exempt the trust from GST 
tax; the practitioner will need to 
monitor this growth very closely in 
an effort to maintain an inclusion 
ratio of zero. The danger with wait- 
ing until the end of the ETIP is that 
the practitioner could fail to advise 
the client that an allocation must be 
made at that time. To the extent 
possible, trusts should be drafted to 
avoid an ETIP. 


Drafting Around 
the ETIP Rules 

To avoid the issue of whether to 
allocate GST tax exemption during 
an ETIP, practitioners should con- 
sider using certain trust provisions 
to preclude the trust from having 
any GST tax potential. Three com- 
monly used trusts to reduce estate 
tax exposure are the qualified per- 
sonal residence trust (QPRT), the 
grantor retained annuity trust 
(GRAT), and the grantor retained 
income trust (GRIT).”° Each one of 
these trusts contains an ETIP be- 
cause the value of the trust (or a 
portion of the value in some cases) 
would be included in the grantor’s 
gross estate if the grantor prede- 
ceases the term of the trust.”’ 

The ETIP becomes a problem in 
the QPRT, GRAT, and GRIT if one 
of the beneficiaries predeceases the 
grantor. In most cases, if a benefi- 
ciary predeceases the time at which 
his or her remainder interest vests, 
the beneficiary’s descendants would 
ultimately receive the beneficiary’s 
share in the trust on a per stirpital 
basis. For example, it is not uncom- 
mon for such a trust to include a 
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provision which distributes the bal- 
ance of the assets to the grantor’s 
descendants, per stirpes, upon the 
expiration of the term of the trust. 
In such a case, if a nonskip person 
beneficiary predeceases the term, 
the distribution to the predeceased 
nonskip person’s descendants would 
be a GST, because such beneficia- 
ries would be skip persons. Unless 
GST tax exemption is allocated to 
the trust, such an eventual distri- 
bution would be subject to GST tax 
and, in all likelihood, exemption 
would not have been allocated be- 
cause of the ETIP rules.” 

There are two ways to avoid the 
possible imposition of GST tax in the 
QPRT, GRAT, or GRIT without al- 
locating GST tax exemption. First, 
the trust could be drafted so that the 
balance of the trust upon the expi- 
ration of the trust’s term would be 
distributed to nonskip persons only. 
For example, if the grantor of a 
QPRT wants his or her children to 
be the remainder beneficiaries of a 
QPRT, the terms of the trust could 
distribute the balance of the trust’s 
assets upon the expiration of the 
trust’s term in equal shares to the 
grantor’s children or the survivor(s) 
thereof. If the grantor wants his or 
her entire estate, including the 
value of the QPRT, to be divided 
evenly on a per stirpes basis, it 
would be necessary to include an 
equalizing provision in the grantor’s 
testamentary document to account 
for the possibility that one of the 
children could predecease the term 
of the QPRT. For example, if the 
grantor has two children, the 
grantor’s will or revocable trust 
could include a provision such as the 
following: 

“Upon grantor’s demise, if either 
of grantor s children predeceases the 
term of [name of QPRT] and a dis- 
tribution was made from [name of 
QPRT] to grantor’s child who sur- 
vived the term of the [name of 
QPRT], the trustee shall distribute 
an amount equal to the amount dis- 
tributed to the grantor’s surviving 
child from the [name of QPRT] to the 
descendants of the child who prede- 
ceased the term of the [name of the 
QPRT], per stirpes.” 


A second, and perhaps simpler, 
alternative would be to include a 
provision in the trust which distrib- 
utes the balance of the trust’s assets 
upon the expiration of the trust’s 
term evenly to the grantor’s children 
or to the estate of any predeceased 
child. While such a provision would 
avoid the complexities of an equal- 
izing allocation, a distribution to a 
child’s estate could disrupt the 
grantor’s overall estate plan. For 
example, the child’s will could leave 
all of the child’s assets to the child’s 
surviving spouse, which may be con- 
trary to the parents’ wishes. 


The Separate Share Rules 

One of the most significant traps 
for the unwary in the GST tax regu- 
lations is the separate share rule.” 
In general, separate shares of a 
single trust will be treated as sepa- 
rate trusts for GST tax purposes 
only if the separate share exists 
from and at all times after the cre- 
ation of the trust.*° The significance 
of this rule is that GST tax exemp- 
tion cannot be allocated to a sepa- 
rate share of a trust unless such 
share existed from the inception of 
the trust. If a separate share of a 
trust has GST tax potential and 
such share was not established at 
the inception of the trust, it would 
be necessary to allocate exemption 
to the entire trust to exempt such 
share from GST tax. Such an allo- 
cation would unnecessarily use a 
portion of the exemption if any other 
share of the trust did not have GST 
tax potential. 

The separate share trap is best 
understood by example. Assume 
that a grandfather establishes an 
irrevocable gifting or insurance 
trust for the benefit of his three chil- 
dren and seven grandchildren. It is 
contemplated that the grandfather 
will gift $100,000 to the trust and 
that such gift will qualify for the 
$10,000 annual gift tax exclusion*! 
under Crummey v. Com r., 397 F.2d 
82 (9th Cir. 1968). During the 
grandfather’s life, the trustee of the 
trust has the discretion to distrib- 
ute income and/or principal to the 
children or grandchildren, in equal 
or unequal proportions, for health, 


education, maintenance or support 
needs. Upon the grandfather’s de- 
mise, the trust will be divided into 
four equal shares, one for each of the 
children (or the then living descen- 
dants of a predeceased child, per 
stirpes) and one for the grandchil- 
dren who survive the grandfather; 
the share for the grandchildren will 
be divided in equal shares for the 
surviving grandchildren at that 
time. In this scenario, the distribu- 
tion to the grandchildren upon the 
grandfather’s demise will be subject 
to GST tax unless GST tax exemp- 
tion is allocated to the trust. The 
problem is that exemption cannot be 
allocated to the share for the grand- 
children only because the share for 
the grandchildren did not exist from 
the inception of the trust. If exemp- 
tion is allocated, it must be allocated 
to the entire trust. Thus, GST ex- 
emption would be wasted with re- 
spect to the portion of the trust that 
would be ultimately distributed to 
the children. 

In order to avoid the result in the 
preceding example, separate shares 
could be established at the inception 
of the trust for any share that would 
ultimately be distributed to a skip 
person. By creating a separate 
share, the transferor could allocate 
GST tax exemption to such separate 
share. Language should also be in- 
cluded in the trust which treats any 
gift made to such a trust as being 
made proportionately to the sepa- 
rate shares. Such language should 
also trigger the automatic allocation 
rules previously discussed.*? Thus, 
if the transferor failed to allocate 
exemption on a gift tax return, it 
would automatically be allocated for 
him. 


$10,000 Annual 
GST Tax Exclusion 

Most clients are familiar with the 
$10,000 annual gift tax exclusion 
under §2503(b) of the Code. How- 
ever, many clients are surprised to 
learn that there is a separate 
$10,000 annual exclusion rule un- 
der the GST tax provisions of the 
Code for gifts made in trust.* In 
general, there are two ways to make 
a gift to a trust which qualifies un- 
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der the $10,000 annual exclusion 
rule. First, a gift can be made to a 
Crummey trust; if the beneficiary is 
given a right to withdraw the gifted 
property for a reasonable period of 
time after the gift is made to the 
trust, the gift should qualify as a 
$10,000 annual exclusion gift for gift 
tax purposes.** Second, a gift made 
to a §2503(c) trust qualifies as a 
$10,000 annual exclusion gift for gift 
tax purposes. While these gifts 
qualify as $10,000 gifts for gift tax 
purposes, there are additional rules 
that must be satisfied for a gift to 
qualify for the $10,000 annual gift 
tax exclusion for GST tax purposes 
when a gift is made to a Crummey 
trust. A gift to a §2503(c) trust im- 
pliedly qualifies for the $10,000 an- 
nual exclusion for GST tax purposes 
because the trust must be included 
in the beneficiary’s estate under 
§2503(c) if the beneficiary dies prior 
to attaining the age of 21, which is 
one of the requirements under 
§2642(c), as discussed below. 

Under §2642(c) of the Code, a gift 
to a trust will not qualify as a 
$10,000 annual exclusion gift for 
GST tax purposes unless 1) during 
the life of the beneficiary, no portion 
of the trust may be distributed to 
(or for the benefit of ) any person 
other than such beneficiary, and 2) 
if the trust does not terminate be- 
fore the beneficiary dies, the assets 
of such trust will be included in the 
beneficiary’s gross estate. Accord- 
ingly, to satisfy these rules, a 
Crummey trust should only have one 
beneficiary and should include a 
provision which would cause the 
trust to be included in the 
beneficiary’s gross estate if the ben- 
eficiary predeceases the term of the 
trust.*® 

The requirement regarding the 
inclusion in the beneficiary’s estate 
is often overlooked in a Crummey 
trust. If such requirement is not 
satisfied, the transferor will need to 
use a portion of his or her GST tax 
exemption to prevent the imposition 
of GST tax. The requirement can be 
satisfied by including a provision in 
the trust which distributes the bal- 
ance of the beneficiary’s trust to the 
beneficiary's estate or pursuant to 


a testamentary general power of ap- 
pointment exercisable by the benefi- 
ciary if he or she dies prior to the 
termination of his or her trust. 


Allocating GST 
Tax Exemption to 
Charitable Lead Trust 

A charitable lead trust (CLT) is a 
trust which pays a fixed amount to 
one or more charities for a fixed term 
or over a measuring life; at the end 
of the term or upon the death of the 
individual whose measuring life is 
being used, the balance of the trust 
is distributed to nonharitable ben- 
eficiaries (i.e., individuals or 
noncharitable trusts for the benefit 
of individuals). There are two types 
of CLTs: a charitable lead annuity 
trust (CLAT) and a charitable lead 
unitrust (CLUT). A CLAT pays a 
fixed amount or a fixed percentage 
of the value of the assets contributed 
to the trust at inception; this 
amount does not change over time. 
A CLUT pays a percentage of the 
value of the assets at the beginning 
of each year; the annual amount 
changes each year as the value of 
the trust’s assets appreciate or de- 
preciate. 

A distribution at the end of the 
trust’s term to a skip person may be 
subject to GST tax. In order to ex- 
empt all or a portion of such a dis- 
tribution from the tax, GST tax ex- 
emption would need to be allocated. 
However, there are special rules re- 
garding the allocation of GST tax 
exemption to a CLAT, which do not 
apply to a CLUT.*”’ 

In general, it is impossible to al- 
locate GST tax exemption to a CLAT 
with exact precision because the 
Code provides an adjustment to any 
allocation that is made to the trust. 
The adjustment is based on the 
§7520 rate used to compute the gift 
or estate tax charitable deduction 
for the actual period of the annuity. 
The amount of exemption that is 
allocated to the CLAT is increased 
by an amount equal to the interest 
that would accrue if an amount 
equal to the amount of exemption 
were invested at such rate, com- 
pounded annually. 
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While a taxpayer can certainly 
make certain assumptions regard- 
ing investment return on assets, it 
would be impossible to know the 
exact amount of GST tax exemption 
that should be allocated to a CLAT. 
Thus, if a practitioner drafts a CLAT 
with a skip person as a beneficiary, 
the practitioner should advise the 
client of the uncertainty regarding 
the allocation of GST tax exemption. 
The advisor may want to monitor 
the growth of the assets owned by 
the CLAT to determine whether ad- 
ditional GST tax exemption may 
need to be allocated at a later date. 


Reverse QTIP Elections 
Fortunately, the IRS has simpli- 
fied the mechanism to make a re- 
verse QTIP election under 
§2652(a)(3).°* On Schedule R (the 
GST tax schedule) of Form 706, 
United States Estate (and Genera- 
tion-Skipping Transfer) Tax Return, 
it is no longer necessary to make an 
affirmative election to make a re- 
verse QTIP election. Part 1 of Sched- 
ule R states that “[ylou no longer 
need to check a box to make a sec- 
tion 2652(a)(3)(special QTIP) elec- 
tion. If you list qualifying property 
in Part 1, line 9 below, you will be 
considered to have made this elec- 
tion.”** As indicated in the instruc- 
tions, prior estate tax returns re- 
quired the preparer to check a box 
to make a reverse QTIP election.” 
While on a going forward basis it 
appears to be very difficult to inad- 
vertently not make a reverse QTIP 
election,*! practitioners who repre- 
sent a surviving spouse should re- 
view Schedule R of the first dying 
spouse’s federal estate tax return to 
determine whether a reverse QTIP 
election was made on such return. 
If such an election was not made, 
the practitioner should then deter- 
mine whether a QTIP election was 
made on Schedule M of the return.“ 
If such an election was made on 
Schedule M, the practitioner should 
review the QTIP trust to determine 
whether the QTIP trust has any 
GST tax potential. If the QTIP trust 
has GST tax potential, the practi- 
tioner should consider advising the 
surviving spouse to apply to the IRS 
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for §9100 relief in order to make a 
late reverse QTIP election. In the 
past, the IRS has been very lenient 
in granting such relief.* 

The determination of whether a 
QTIP trust has GST tax potential 
may not be so obvious. For example, 
if the QTIP trust contains a power 
of appointment, there may be GST 
tax potential. Specifically, if the sur- 
viving spouse has a limited power 
of appointment over the balance of 
the QTIP trust, the surviving spouse 
could exercise it in favor of skip per- 
sons which would be a GST; such an 
exercise would be subject to GST tax 
to the extent GST tax exemption is 
not available to prevent the imposi- 
tion of the GST tax. 

If a reverse QTIP election was not 
made and it is possible to obtain 
§9100 relief, it may not be too late 
to utilize the first dying spouse’s 
GST tax exemption, even though the 
surviving spouse’s federal estate tax 
return was already filed and a clos- 
ing letter may have already been 
received. By using the first dying 
spouse’s GST exemption, the surviv- 


ing spouse will have additional GST 
tax exemption to use elsewhere. 


Conclusion 

The issues discussed in this ar- 
ticle represent only a few of the traps 
in the GST tax provisions of the 
Code. Undoubtedly, Chapter 13 of 
the Code contains a complex set of 
rules. Whenever a practitioner is 
preparing an estate planning docu- 
ment that contains a provision that 
may distribute an asset to a skip 
person at some point in time, or 
whenever a practitioner is advising 
a personal representative of an es- 
tate or trustee of a trust that may 
distribute assets to a skip person, 
the practitioner should consider the 
GST tax issues; unfortunately, these 
issues are not usually very obvious 
and can often be overlooked. O 
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Trial Lawyers Forum 


Parental Consortium 
“Have You Checked the Children’s Claims?” 


n the terrifying prologue of 

one of the 1970s’ more contro- 

versial films, When a 

Stranger Calls, a babysitter is 
troubled by a caller who repeatedly 
asks, “Have you checked the chil- 
dren?” The ordinary troubles of hav- 
ing a crank caller soon become real 
terror once the calls are traced to 
an upstairs telephone. Unfortu- 
nately, the rest of the film disre- 
gards the promise of its opening in 
exchange for the wasteful complex- 
ity of a police drama. 

Much of the same can be said of 
F.S. §768.0415. 

F.S. §768.0415 is a little-known 
provision by which a child’s right 
to parental consortium is estab- 
lished. Under §768.0415, “[a] per- 
son who, through negligence, causes 
significant permanent injury to the 
natural or adoptive parent of an un- 
married dependent resulting in a 
permanent total disability [is] liable 
to the dependent for damages, in- 
cluding damages for permanent loss 
of services, comfort, companionship, 
and society.” 

Many practitioners are unaware 
of this statute and its history. The 
legislature enacted §768.0415 after 
the Florida Supreme Court declined 
to create the right to parental con- 
sortium in Zorzos v. Rosen, 467 So. 
2d 305 (Fla. 1985). In Zorzos, the 
Supreme Court was asked to decide 
whether Florida should recognize a 
cause of action for parental consor- 
tium when a parent is injured by the 
negligence of a third party.” The 
court responded somewhat 
ambivalently. It acknowledged that 
such a cause had been rejected pre- 
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viously by Florida’s lower courts. It 
then acknowledged that it could rec- 
ognize the cause of action even 
though the legislature had not done 
so previously. In the end, the Florida 
Supreme Court decided that “it is 
wiser to leave it to the legislative 
branch|.]”* 

In 1988, the Florida Legislature 
noted the Supreme Court’s ambiva- 
lence in Zorzos and enacted F.S. 
§768.0415.° However, very few 
cases brought on behalf of an in- 
jured parent currently include the 
derivative claims of the parent’s 
children.* Even fewer cases involv- 
ing §768.0415 have been reported 
by Florida’s courts. In fact, a search 
of the reporters produces only six 
cases even citing the statute.’ 

The promise of a statutory right 
to parental consortium apparently 
has been lost in the wasteful com- 
plexity of the statute’s terms. As 
noted in the jury instructions on 


72 THE FLORIDA BAR JOURNAL/OCTOBER 2000 


parental consortium, F-.S. 
§768.0415 does not define “signifi- 
cant permanent injury,” “depen- 
dent” or “permanent total disabil- 
ity.”* The statute further refers only 
to “negligence” without distinguish- 
ing between common law negli- 
gence and “negligence cases” as de- 
fined in F.S. §768.81(4)(a).° 
Regardless of the statute’s ambigu- 
ity elsewhere, the term “permanent 
total disability” is the most deter- 
minative and most troubling among 
those used in §768.0415. “Perma- 
nent total disability” certainly sub- 
sumes the statute’s notion of “sig- 
nificant permanent injury,” yet the 
term’s definition remains elusive. 
“Permanent total disability,” 
when considered literally, suggests 
death. This cannot be what the leg- 
islature intended, especially in light 
of Florida’s Wrongful Death Act.'° 
Nevertheless, no ruling directs 
practitioners elsewhere." A practi- 
tioner might only understand the 
legislative intent for §768.0415 and 
the statute’s usefulness by review- 
ing workers’ compensation law. 
“Permanent total disability” is 
defined in workers’ compensation 
law as “catastrophic injury.” 
“Catastrophic injury” is a perma- 
nent impairment constituted by: 
(a) spinal cord injury involving severe 
paralysis of an arm, a leg, or the trunk; 
(b) amputation of an arm, a hand, a foot, 
or a leg involving the effective loss of 
use of that appendage; (c) severe brain 
or closed-head injury . . .; (d) second- 
degree or third-degree burns of 25 per- 
cent or more of the total body surface or 
third-degree burns of 5 percent or more 
to the face and hands; (e) total or in- 


dustrial blindness; or (f) any other in- 
jury ... of a nature and severity that 


= 


would qualify an employee to receive dis- 
ability income benefits under Title II or 
supplemental security income benefits 
under Title XVI of the federal Social Se- 
curity Act|,] ... without regard to any time 
limitations provided under that act. ' 

Accordingly, a statutory claim for 
parental consortium would be an 
important element of most actions 
brought for parents’ injuries. While 
the requisite “permanent total dis- 
ability” likely includes the devastat- 
ing conditions classified as “cata- 
trophic injuries” under workers’ 
compensation law, lesser injuries 
meriting benefits under the Social 
Security Act would also be included." 

Titles II and XVI of the Social 
Security Act define “disability” as 
the “inability to engage in any sub- 
stantial gainful activity by reason 
of any medically determinable 
physical or mental impairment 
which can be expected to result in 
death or which has lasted or can be 
expected to last for a continuous 
period of not less than 12 
months[.]”"° The Secretary of Health 
and Human Services has developed 
a five-part test for determining 
whether an individual is “disabled” 
under the Social Security Act.'® 
First, the individual cannot be en- 
gaged in “substantial gainful activ- 
ity.”!” Second, the individual must 
have a medically severe impairment 
or combination of impairments.'® 
Impairment “results from anatomi- 
cal, physiological, or psychological 
abnormalities which are demon- 
strable by medically acceptable 
clinical and laboratory diagnostic 
techniques.”'® Third, the impair- 
ment should be equivalent to one of 
a number of disabling conditions 
previously acknowledged by the Sec- 
retary.”° If the impairment is not 
equivalent to one of those acknowl- 
edged by the Secretary, two other 
steps follow. Fourth, the impair- 
ment must prevent the performance 
of the individual’s prior job.”' Fifth, 
the individual must not be able to 
perform other work in the commu- 
nity in view of the individual’s age, 
education, and experience. ” 

The disabling conditions acknowl- 
edged by the Secretary, as well as 
the decisions construing Titles II 
and XVI, are much less severe than 


the “catastrophic injuries” which 
otherwise define “permanent total 
disability” under Florida law. For 
example,the Secretary has acknowl- 
edged the disabling conditions of 
active rheumatoid arthritis,”* 
radiculopathy due to a herniated 
disk or spinal stenosis,” “soft tissue 
injuries of an upper or lower extrem- 
ity” requiring multiple surgeries,” 
vertigo,”* central nervous system 
dysfunction,”’ and depression.” Ad- 
ditionally, courts have construed 
disability under Titles II and XVI 
to include severe bilateral carpal 
tunnel syndrome,” chronic fatigue 
syndrome,” severe headaches,*! and 
chronic incontinence.*” 

For these reasons, a practitioner 
should run, not walk, to F.S. 
§768.0415. The statutory right to 
parental consortium arises when- 
ever another’s negligence causes 
“permanent total disability” to a 
parent. Permanent total disability 
likely includes both catastrophic 
injuries, as defined under Florida’s 
workers’ compensation law, and the 
lesser conditions deemed disabling 
under the Social Security Act. Cer- 
tainly, most tort claims feature 
these types of injuries. 0 
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General Practice 


Moransais v. Heathman and its Aftermath 


he monumental decision 

of Moransais v. Heath- 

man, 744 So. 2d 973 (Fla. 

1999), decided on July 1, 
1999, has come but it is certainly 
not gone. The fallout continues and 
its ramifications for expanded li- 
ability in the area of construction 
litigation cannot be overempha- 
sized. The time has arrived to look 
at the initial cases following 
Moransais and specifically what 
lies ahead in the now explosive 
minefield generally known as de- 
sign professional malpractice. 


Groundbreaking 
implications 

For many years those of us prac- 
ticing in the field of construction 
litigation viewed the economic loss 
rule as an unfair impediment to the 
negligence of design professionals 
in the preparation of faulty plans 
and specifications. After all, A.R. 
Moyer, Inc. v. Graham, 285 So. 2d 
397 (Fla. 1973), seemed to take 
away the nonprivity claimants’ 
right to sue an architect for errone- 
ous or ambiguous drawings causing 
economic damages but no property 
damage or personal injury. The 
much later decision in The San- 
darac Association, Inc. v. W.R. 
Frizzell Architects, Inc., 609 So. 2d 
1349 (Fla. 2d DCA 1993), did noth- 
ing to allay the plaintiff lawyer’s 
misgivings in holding that the ELR 
barred a tort action against an ar- 
chitect by a condominium associa- 
tion when the damages alleged were 
purely economic and there was no 
privity. Of some hope, however, was 
the subsequent decision of 
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Southland Construction, Co. v. The 
Richeson Corp., 642 So. 2d 5 (Fla. 
5th DCA 1994), holding that F.S. 
§471.023 (1993) created a private 
right of action for negligence 
against an individual professional 
engineer notwithstanding the limi- 
tations of the ELR. 

On July 1, 1999, the Florida Su- 
preme Court shocked many in the 
legal community by approving 
Southland and concluding: 


Accordingly, we hold that the economic 
loss rule does not bar a cause of action 
against a professional for his or her neg- 
ligence even though the damages are 
purely economic in nature and the ag- 
grieved party has entered into a contract 
with the professional’s employer. We 
also hold that Florida recognizes a com- 
mon law cause of action against profes- 
sionals based on their acts of negligence 
despite the lack of a direct contract be- 
tween the professional and the ag- 
grieved party. 
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The language of the court was 
unmistakable in its regret at hav- 
ing most of us believing that the 
ELR was going to forever insulate 
design professionals from the same 
kind of scrutiny received by title 
abstractors in First American Title 
Insurance Co. v. First Title Service 
Co., Inc., 457 So. 2d 467 (Fla. 1984), 
and accountants in First Florida 
Bank, N.A. v. Max Mitchell & Co., 
558 So. 2d 9 (Fla. 1990). For pur- 
poses of future guidance, perhaps, 
the court’s language evincing its 
regrets over the expansive course 
the ELR had taken was of the most 
value: 


We must acknowledge that our pro- 
nouncements on the rule have not al- 
ways been clear and, accordingly, have 
been the subject of legitimate criticism 
and commentary. 

More recently this Court has recog- 
nized the danger in an unprincipled 
extension of the rule, and we have de- 
clined to extend the economic loss rule 
to actions based on fraudulent induce- 
ment and negligent misrepresentation. 

Unfortunately, however, our subse- 
quent holdings have appeared to expand 
the application of the rule beyond its 
principled origins and have contributed 
to applications of the rule by trial and 
appellate courts to situations well be- 
yond our original intent. 

* * * 


[W]e may have been unnecessarily 
over-expansive in our reliance on the 
economic loss rule as opposed to funda- 
mental contractual principles. 

Today, we again emphasize that by 
recognizing that the economic loss rule 
may have some genuine, but limited, 
value in our damages law, we never in- 
tended to bar well-established common 
law causes of action, such as those for 
neglect in providing professional ser- 
vices. Rather, the rule was primarily 
intended to limit actions in the product 
liability context, and its application 


should generally be limited to those con- 
texts or situations where the policy con- 
siderations are substantially identical to 
those underlying the product liability- 
type analysis. 


Post Moransais Decisions 
The post Moransais courts gener- 
ally have taken the cue and cur- 
tailed the application of the ELR. In 
Comptech International, Inc. v. 
Milam Commerce Park Ltd., 753 So. 
2d 1219 (Fla. 1999), the court ap- 
proved a civil suit against a land- 
lord whose contractor was said to 
have negligently constructed im- 
provements in violation of the build- 
ing code. In reversing the Third Dis- 
trict Court of Appeal and approving 
Stallings v. Kennedy Electric, Inc., 
710 So. 2d 195 (Fla. 5th DCA 1998), 
the court held: 
As we stated above, the Legislature has 
made it abundantly clear in unambigu- 
ous language that the statutory remedy 
for violation of the building code is avail- 
able “notwithstanding any other civil 
remedies available.” The judicially cre- 
ated economic loss rule cannot abrogate 
this statutory cause of action. We there- 
fore approve the Fifth District’s deter- 
mination that a cause of action pursu- 


ant to Section §553.84 is not precluded 
by the economic loss rule. 


The Stallings decision refused to 
apply the ELR to an action against 
an electrical contractor for faulty 
wiring holding that the ELR cannot 
be applied to render useless FS. 
§553.84 providing a statutory cause 
of action for those suffering damages 
as a result of a violation of the state 
minimum building codes. The 
Stallings decision in itself relied 
upon the earlier cases of Delgado v. 
J.W. Courtesy Pontiac GMC-Truck, 
Inc., 693 So. 2d 602 (Fla. 2d DCA 
1997), and Rubio v. State Farm Fire 
& Casualty Co., 662 So. 2d 956 (Fla. 
3d DCA 1995). In each of these two 
cases the ELR gave way to statuto- 
rily created causes of action (F.S. 
§501.213 and §624.155, respec- 
tively). In Doan v. John Hancock 
Mutual Life Insurance Co., 727 So. 
2d 400 (Fla. 3d DCA 1999), the court 
receded from Rubio but on other 
grounds. 

In Stone’s Throw Condominium 
Association, Inc. v. Sand Cove Apart- 
ments, Inc., Deeb Contractors, Inc., 
Mouriz Salazar & Associates, Inc., 
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is littered with 
casualties of the 
economic loss rule, 
but that is changing 
dramatically. 


and George Mouriz, 749 So. 2d 520 
(Fla. 2d DCA 1999), the condo- 
minium association filed an action 
against the developers, contractor, 
and architects. The claims against 
the architects included a cause of 
action for negligent misrepresenta- 
tion that the state minimum build- 
ing codes had been met when they 
had not. The court referred back to 
Moransais in reversing the dis- 
missal of the negligent misrepresen- 
tation claim against the architects 
stating: 

The Moransais decision has two impor- 
tant holdings that apply to this appeal. 
The Supreme Court first held “that the 
economic loss rule does not bar a cause 
of action against a professional for his 
or her negligence even though the dam- 
ages are purely economic in nature and 
the aggrieved party has entered into a 
contract with the professional’s em- 
ployer.” 24 Fla. L. Weekly at S312. That 
holding requires us to reverse and re- 
mand the trial court’s dismissal of the 
negligent misrepresentation claim 
pleaded by the appellant insofar as that 
dismissal was based upon the economic 
loss rule. 

The second relevant holding of 
Moransais is that “Florida recognizes a 
common law cause of action against pro- 
fessionals based on their acts of negli- 
gence despite the lack of a direct con- 
tract between the professional and the 
aggrieved party.” 24 Fla. L. Weekly at 
$312. 


But the same district refused to 
allow a teacher to sue the school 
board for negligently omitting his 
name from a list of eligible poten- 
tial employees in Monroe v. Sarasota 
County School Board, 746 So. 2d 530 
(Fla. 2d DCA 1999). Interestingly 
enough, the Monroe decision, filed 
on December 10, 1999, preceded the 


same district’s decision in Stone’s 
Throw Condominium Association, 
Inc., but seemed to reach a contrary 
holding in its view of Moransais: 
Because Moransais involved purely eco- 
nomic injury, the case might now be read 
to permit a plaintiff to allege a negligent 
theory any time any economic injury 
occurs due to the failure of a Defendant 
to act reasonably. See Moransais, 24 Fla. 
L. Weekly at S311,__ So. 2d at __. As 
explained below, we reject that reading 
of Moransais and interpret Moransais 
as applying only to allow professionals 
to be sued personally on established 
theories of professional negligence, even 
though a contractual relationship exists 
between the plaintiff and the 
professional’s corporation. 


On the other hand, the Third Dis- 
trict Court of Appeal embraced 
Moransais in reversing a summary 
judgment and holding that the ELR 
does not bar a fiduciary duty claim 
nor can it eliminate legislatively 
created causes of action. Invo 
Florida, Inc. v. Somerset Venturer, 
Inc., et al., 751 So. 2d 1263 (Fla. 3d 
DCA 2000). Also see First Equity 
Corporation of Florida, Inc., and Al 
Pareira v. Floyd Watkins, 1999 WL 
542639, 24 Fla. L. Weekly D 1758 
(Fla. 3d DCA 1999) to the same ef- 
fect. 


Conclusion 

The judicial path is littered with 
casualties of the ELR, but that is 
changing dramatically. The expo- 
sure of the design professional to 
suits by nonprivity claimants is at 
hand. Common law claims will 
again clutter the judicial path, but 
this time professional malpractice 
causes of action will not be a casu- 
alty to an overused application of 
the ELR. Sloppy preparation of 
plans and specifications have al- 
ways been costly, but now that cost 
is going to where it belongs: the 
checkbook of the errant architect or 
engineer. U 


Howard J. Hollander practices pri- 
marily construction law with the firm of 
Hollander & Bartlestone, PA., Miami, and 
is a frequent contributor to periodicals of in- 
terest to the construction industry. 

This column is submitted on behalf 
of the General Practice, Solo and Small 
Firm Section, Craig Ferrante, chair, and 
David Donet, editor. 


THE FLORIDA BAR JOURNAL/OCTOBER 2000 75 


Family Law 


Is It Alimony as Defined in I.R.C. §71? 


Common Errors as to Whether a 
Stream of Payments Are Taxable / Deductible 


limony and separate 
maintenance payments 
can be deductible from 
income by the payor un- 
der I.R.C. §215 and includable in 
the income of the payee under I.R.C. 
§71' if structured properly, al- 
though such payments need not 
necessarily be taxable/deductible. ” 

Since the support requirement of 
L.R.C. §71 is eliminated,’ if all other 
rules of the present Internal Rev- 
enue Code alimony requirements 
are met, it makes no difference 
whether the payments are for sup- 
port or for the payment of property 
rights. Also, the present definitions 
of alimony and separate mainte- 
nance payments eliminate the re- 
quirement that payments must be 
“periodic.” 

For “alimony” to be deductible to 
the payor and taxable to the payee, 
the payments must meet all of the 
elements of I.R.C. §71. Just to meet 
the criteria for alimony under a 
state statute is not enough if any of 
the Internal Revenue Code required 
elements are missing.°® 


Summary of Provisions of 
I.R.C. §71 (the Seven Ds) 

To be taxable/deductible adher- 
ence to the following rules must be 
observed: 

1) Dollars: Cash received by or on 
behalf of a spouse. 

2) Documents: Under a divorce or 
separation instrument. 

3) Designation: Payments must 
not be designated as not includible 
in gross income under §71 and not 
allowable as a deduction under 
§215. 
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Part I 
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Just to meet the 
criteria for alimony 
under a state statute 
is not enough if any 
of the Internal 
Revenue Code 
required elements 
are missing. 


4) Distance: Where the status of 
the marriage is changed, i.e., where 
the parties are separated under a 
judgment of dissolution or legal 
separation, the spouses or former 
spouses are not members of the 
same household. 

5) Death: Payments must cease 
upon the death of the payee. 

6) Dependents: Payment may not 
be fixed as child support. 

7) Dumping: The alimony pay- 
ments cannot be front loaded in ex- 
cess of the permissible amounts, 
otherwise the alimony will be sub- 
ject to recomputation in the third 
post-separation year.® 


Common Errors 
Notwithstanding that the current 

system for taxable/deducible ali- 

mony under the Internal Revenue 


Code has been in existence since 
January 1, 1985, there are regret- 
fully still many misunderstandings 
and misconceptions. 

e If payments are made from one 
spouse or ex-spouse to the other for 
property (equitable distribution, a 
special equity, or otherwise), not for 
spousal support, it cannot be de- 
ducted from income tax as “alimony” 
by the payor. 

Answer: Wrong. 

The labeling of a payment or a 
stream of payments as “alimony” 
will not determine its legal effect 
either under state law or federal 
law governing income taxes. 

Florida cases have held that 
when examining a clause awarding 
alimony, no matter what label is 
given to the award, its legal effect 
is determined not by what it is 
called, but by what it does.’ The 
mere use of the word “alimony” does 
not affect the tax consequences of 
payments.® 

Florida courts, particularly in 
modification cases, have made a 
distinction between payments for 
alimony’ on one hand, and for prop- 
erty settlement on the other hand. 
If for property settlement, the pay- 
ments are not subject to modifica- 
tion. If for spousal support, the pay- 
ments are modifiable pursuant to 
F.S. §61.14.° 

When in 1978 the Fourth DCA 
noted that a settlement agreement 
between the parties recited that “all 
payments provided in this para- 
graph shall be taxable to the wife 
and deductible by the husband,” 
and it opined that “such tax treat- 
ment would be allowable only if the 
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payments were alimony and not 
part of a property settlement agree- 
ment,”" it was correct from an in- 
come tax perspective. 

The statement was correct be- 
cause from 1942 to 1984 payments 
were taxable/deductible “alimony” 
only if they were “periodic,” or were 
made in the discharge of a legal ob- 
ligation of the payor to support the 
payee arising out of a marital or 
family relationship. 

The Deficit Reduction Act of 1984, 
which created the new “alimony rules” 
under the Internal Revenue Code” af- 
fecting payments subsequent to De- 
cember 31, 1984, eliminated both the 
“periodicity” requirement and the re- 
quirement that the payment must be 
made in a discharge of a legal obliga- 
tion to support.'* 

Thus, in 1994 when the First 
DCA, in deciding whether a stream 
of payments was for a special equity 
or for support, noted that “we find 
it significant that both parties 
treated the payments as alimony for 
tax purposes,” it was wrong. So, 
too, was the Fourth DCA wrong in 
1997 when determining the modifi- 
ability of a stream of payments 
wherein it looked to the fact that the 
parties treated the payments as sup- 
port for income tax purposes as one 
of its criteria. The latter case cited 
as its authority the decision in 
Hyotlaine v. Hyotlaine, 356 So. 2d 
1319 (Fla. 4th DCA 1978), which 
case predated the 1984 Deficit Re- 
duction Act changing the alimony 
rules. 

The only time the term “support” 
is used on I.R.C. §71 is with refer- 
ence to an order for temporary sup- 
port.’® 

Thus, a payment or a stream of 
payments can be for a property right 
and also be deductible/taxable so 
long as it meets various provisions 
of I.R.C. §71.17 

In Nelson v. Commissioner, T.C. 
Memo 1998-268 (U.S. Tax Ct. 1998), 
the court agreed with the taxpayer’s 
argument that “because the pay- 
ments fit within the definition of 
alimony for federal income tax pur- 
poses, the intended purpose for the 
payments is of no consequence.” It 
held “the possibility that the pay- 


ments might have represented a di- 
vision of marital property, makes no 
difference.” 

Likewise, in Hopkinson v. Com- 
missioner, T.C. Memo. 1999-154 
(U.S. Tax Ct. 1999), the taxpayer 
unsuccessfully argued that she 
properly excluded the payments in 
issue from her gross income because 
they were intended by the parties 
to be a property settlement and not 
alimony. 
¢ The payments are for support; 
therefore they are taxable to the payee 
and deductible to the payor. 

Answer: Not necessarily. 

Even if a stream of payments is 
for cash, to or on behalf of a spouse 
or former spouse, made under the 
provisions of a divorce or separa- 
tion instrument, which obligation 
to make such payment or pay- 
ments ceases upon the death of the 
payee, and not fixed as child sup- 
port, it still may not necessarily be 
taxable/deductible. Either the par- 
ties or the court may designate a 
stream of payments as being “not 
taxable and not deductible,” thus 
disqualifying the stream of pay- 
ments as such under the provisions 
of I.R.C. §71. 

A specific provision of the Code 
indicates that to qualify as alimony, 
and thus to be taxable/deductible, 
“the divorce or separation instru- 
ment does not designate such pay- 
ment as a payment which is not in- 
cludable in the gross income under 
this section and not allowable as a 
deduction under section 215.”"* 

Likewise, the parties or a court 
may distinguish between two or 
more separate streams of payment 
designating one stream of pay- 
ments as being not taxable/deduct- 
ible. It cannot by the language of 
an agreement or order free the 
other streams of payment from 
being taxable/deductible where 
those designation words are not 
employed. If the other provisions 
of the Code are met the stream of 
payments will be taxable/deduct- 
ible unless designated as not tax- 
able/deductible. Thus, the parties 
or the court can elect out of ali- 
mony treatment under the act. 
Neither can elect into the act. To 
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be covered by the act, all require- 
ments of I.R.C. §71 must be met and 
if met it is “alimony” under the Code 
and is taxable/deductible.' 

Since a court should take into con- 
sideration the net after tax amount 
of alimony to a payee spouse,” 
thought should be given to designate 
the payments as nontaxable to the 
payee and nondeductible to the 
payor, particularly in a temporary 
support order. Such a designation 
could accomplish the court’s purpose 
of providing for all of the impecu- 
nious spouse’s needs, which needs 
may not be fully met unless the 
amount of taxes on the alimony are 
taken into consideration in deter- 
mining that amount. 

In Almodovar v. Almodovar, 25 

Fla. L. Weekly D892 (Fla. 3d DCA 
April 12, 2000), the court stated 
that: “If the trial court wanted to 
avoid burdening the former wife 
with the tax consequences of the 
alimony payments the court has 
the discretion to provide that ‘the 
payor [former husband] will not 
deduct the alimony payments so 
that the payee [former wife] may 
then exclude the payments from 
gross income.” Those are not ex- 
actly the words of the Code”! or 
temporary regulations,” but it is 
a sufficient designation of 
nontaxability/deductibility. Not- 
withstanding, it is always best to 
use the exact nondesignation lan- 
guage of the Code or the Tempo- 
rary Regulation to be tax safe. 
e Since an impecunious spouse is 
entitled to maintain the same stan- 
dard during the pendency of the pro- 
ceedings, payment for support might 
as well be paid without having to 
bother either with an agreement or 
a temporary court order. 

Answer: This is fine, however, it 
will not be taxable / deductible. 

One of the rules to qualify a 
stream of payments as “alimony” 
under I.R.C. §71 is that the pay- 
ments must be made pursuant to a 
divorce or separation instrument. 

There are three types described in 
the Code: 

“(A) A decree of divorce or sepa- 
rate maintenance or a written in- 
strument incident to such a decree. 


Certainly requiring 
one former spouse 
to pay any liability of 
the other former 
spouse is not 
improper under 
Florida law. 


“(B) A written separation agree- 
ment. 

“(C) A decree (not described in 
subparagraph (A) requiring a 
spouse to make payments for the 
support or maintenance of the other 
spouse.” 

A voluntarily payment from one 
spouse to the other by way of an in- 
formal arrangement or oral agree- 
ment will not qualify. There must 
be a written agreement or court or- 
der, and the payments must be 
made after the agreement is ex- 
ecuted or a court order entered. 

In Abood v. Commissioner, T.C.M. 
1990-453, the husband felt morally 
obligated to provide for his former 
spouse after payments under the 
agreement ran out. His continuation 
of support was dismissed by the 
court as commendable but not sig- 
nificant. The court ruled “voluntary 
payments are not within the pur- 
view of sections 71 and 215.” 

Likewise, the increase in alimony 

payments on the husband’s own vo- 
lition did not qualify as alimony in 
Ellis v. Commissioner, T.C.M. 1990- 
456. Mr. Ellis’ claim of an oral modi- 
fication was rejected because the 
court held that only a written docu- 
ment can control the amount of the 
alimony. 
e If the agreement or order provid- 
ing for support is later overturned, 
then the payor cannot deduct nor will 
the payee have to pay taxes on the 
“alimony.” 

Answer: Wrong. 

Neither the agreement nor the 
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court order need be valid as long as 
the payments were made under its 
provisions. 

Payments were made to the “wife” 
under the provision of a Dominican 
Republic ex-parte divorce decree. 
The husband and the wife were both 
residents of New York. Under New 
York law an ex-parte foreign divorce 
decree is not entitled to recognition 
and has been held in New York to 
be totally invalid for all purposes. 
Notwithstanding, it was determined 
in the Estate of Elaine E. Felt, T.C. 
Memo. 1987-465 that the payment 
met the criteria of being made under 
a divorce or separation instrument. 

In Richardson v. Commissioner, 

125 F.3d 551 (7th Cir. 1997), pay- 
ments were made under an agree- 
ment the Illinois court later held to 
be invalid as the provisions were 
found to be unconscionable. Never- 
theless, payments made under the 
agreement were taxable to the 
former wife, the court holding that 
“the general rule is that a contract 
unenforceable under state law can 
still be a valid written separation 
agreement for purposes of the Tax 
Code.” 
e/t is error for a court to award tax- 
able / deductible alimony to the wife 
and require the husband to pay the 
tax which the wife will incur. 

Answer: No, not if fully imple- 
mented. 

When in Almodovar,** the Third 
DCA held that it was error when the 
trial court ruled that the former 
husband “shall be responsible for 
payment of taxes on alimony pay- 
ments but shall be entitled to appli- 
cable deductions,” it did not go on to 
give the reason why it said that the 
trial court erred, and thus made a 
statement which is misleading and 
contrary to accepted tax practices. 

Prior to Congress restructuring 
the I.R.C. with reference to the taxa- 
tion of alimony by the 1984 act, it 
was common practice to require the 
payor spouse to pay to the payee 
spouse the tax, albeit at a lower rate 
than that of the payor spouse, which 
the payee spouse would have to pay 
on the alimony. The 1984 act under 
which we presently operate did not 
abrogate that method of allowing 


te 
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the payor spouse to pay the payee’s 
obligation for tax that the alimony 
would generate. Instead it gave di- 
vorcing parties (and the courts) an 
additional tool: the right of designat- 
ing a stream of payments as not tax- 
able/not deductible. 

Certainly requiring one former 
spouse to pay any liability of the 
other former spouse is not improper 
under Florida law. How many or- 
ders require the payment of the 
other spouse’s educational expenses, 
the mortgage payments or the elec- 
tric bill? Why would the require- 
ment for the payment of an income 
tax liability be any different? 

The trial court in Almodovar may 
have erred in its ruling but not be- 
cause it is impermissible to make 
one spouse responsible for the tax 
that the alimony paid to the other 
spouse would generate. The trial 
court erred because it did not go for 
enough in its ruling having failed to 
specify whether the tax the husband 
is to pay was limited to only that 
which the alimony would generate, 
in neglecting to establish the meth- 
odology of determining the amount 
of the tax and the cost of such de- 
termination and by not designating 
whether or not the tax the husband 
would pay would be nontaxable/non- 
deductible, which may be a pre- 
ferred approach because the pay- 
ment of the tax on wife’s alimony by 
the husband could be considered as 
additional taxable alimony.” 

Next month further common er- 
rors will be discussed. 


1 See Blythe v. Blythe, 592 So. 2d 353 
(Fla. 4th D.C.A. 1992) (The tax conse- 
quences of alimony as it affects the 
Wife’s needs and the Husband’s ability 


Melvyn B. Frumkes maintains of- 
fices for the practice of law in miami and 
Boca Raton. He restricts his practice to 
marital and family law. Mr. Frumkes is 
a graduate, with honors, from the Uni- 
versity of Florida College of Law. He is 
the author of Frumkes on Divorce Taxa- 
tion (3d ed., 1999). 

This article is submitted on behalf 
of the Family Law Section, Jeffrey P. 
Wasserman, chair, and Mark A. 
Sessums, editor. 


to pay should be considered by the court.) 

2 Hereafter, when reference is made to 
a stream of payments being taxable to 
the payee and deductible to the payor 
the words “taxable/deductible” will be 
used. 

3 Temp. Treas. Reg. A-3 of §1.71-1T. 

* Temp. Treas. Reg. A-3 of §1.71-1T. 

5 Hoover v. Commissioner, 102 F.3d 
842 (6th Cir. 1996). 

® Although this seventh of the “Ds” is 
not a requirement for the stream of cash 
payment or payments to qualify as “ali- 
mony” under I.R.C. §71, if “front loaded” 
there will be serious recapture problems 
resulting in “phantom income” to the 
payor and a non-carry-forwardable de- 
duction to the payee. 

7 Boyd v. Boyd, 478 So. 2d 356, 357 
(Fla. 3d D.C.A. 1985); Karach v. Karach, 
445 So. 2d 1077 (Fla. 3d D.C.A. 1984); 
and Zuccarello v. Zuccarello, 429 So. 2d 
68 (Fla. 3d D.C.A. 1983). 

8 It was held in Hoover v. Commis- 
sioner, 102 F.3d 842 (6th Cir. 1996), that 
although the property interest of divorc- 
ing parties are determined by state law, 
federal law governs the federal income 
tax treatment of that property. The mere 
use of the work “alimony” does not ef- 
fect the tax consequences of payments. 
State law is looked to only to determine 
whether the payments cease upon the 
death of the payee. 

° Obviously for spousal support as re- 
ferred to in Fia. Stat. §§61.08 and 61.09. 

10 Petty v. Petty, 548 So. 2d 793, 796 
(Fla. 1st D.C.A. 1989). 
1 Hyotlaine v. Hyotlaine, 356 So. 2d 


1319, 1321 (Fla. 4th D.C.A. 1978). 

12 L.R.C. §71. 

13 Temp. Treas. Reg. A-3 of § 1.71-1T. 

14 Robinson v. Robinson, 647 So. 2d 160, 
162 (Fla. 1st D.C.A. 1994). 

5 Kidd v. Kidd, 695 So. 2d 439, 440 
(Fla. 4th D.C.A. 1997). 

16 T.R.C. §71(b)(2)(C). 

17 See The Seven Ds section of this ar- 
ticle. Of course, if payments are pursu- 
ant to an order for temporary support it 
must be support. In addition attention 
must be paid to the recomputation rules 
if recapture is to be avoided. 

18 T.R.C. §71(b)(1)(B). 

19 McKelvey v. McKelvey, 534 So. 2d 801 
(Fla. 3d D.C.A. 1988). 

20 Lutgert v. Lutgert, 362 So. 2d 58 (Fla. 
2d D.C.A. 1978). 

21 T.R.C. §71(b)(1)(B). “The divorce or 
separation instrument does not desig- 
nate such payment as a payment which 
is not includible in gross income under 
this section [§71] and not allowable as a 
deduction under Section 215.” 

22 “(Mlay designate that payments... . shall 
be nondeductible by the payor and exclud- 
ible from gross income by the payee.” 

23 An order for temporary support. 

24 Almodovar v. Almodovar, 25 Fla. L. 
Weekly D892 (Fla. 3d DCA April 12, 
2000). 

25 The payment of the tax on wife’s ali- 
mony by the husband would be consid- 
ered additional alimony only if all the 
required elements under I.R.C. §71 are 
present. A major question is whether 
such obligation would cease on the 
payee’s death. 
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The Anatomy of Florida’s Corpus Delicti Doctrine 


orpus delicti is one of 

those not-so-glamorous 

topics that tends to fall 

through the academic 
cracks in many law schools. In fact, 
before having to focus on this sub- 
ject as a novice prosecutor, my 
knowledge of it was limited to what 
my bar exam review instructor had 
taught me: Corpus delicti is always 
the wrong answer to an evidence 
question. In practice, corpus delicti 
can be one of the most important, 
but frequently misunderstood, top- 
ics in criminal law. The purpose of 
this article is to review the general 
law of corpus delicti with a focus on 
its practical application in Florida 
criminal cases. 


The Corpus Delicti Rule 

Corpus delicti, which means “the 
body of a crime,” is a common law 
doctrine that requires the state to 
prove that a crime has been com- 
mitted before allowing a 
defendant’s extrajudicial (i.e., out of 
court) confession to be admitted into 
evidence in a criminal trial. “Cor- 
pus delicti does not mean dead 
body, as often assumed by laymen, 
but the body or substance of the 
crime. Every offense has its corpus 
delicti, and independent proof 
thereof is needed for homicide and 
non-homicide offenses such as ar- 
son, bribery, burglary, conspiracy, 
false pretenses, incest or larceny.” 
If the corpus delicti “rule” is not 
satisfied, a confession cannot come 
into evidence. 

Analytically, corpus delicti is 
both a rule of evidence and a rule of 
substantive criminal law.’ It is a 


by Tom Barber 


Despite the rule’s 
continued vitality in 
Florida, it is no 
secret that various 
courts and 
commentators have 
been calling for its 
abolition for quite 
some time. 


rule of evidence because it prohib- 
its the admission of a particular 
piece of evidence—a confession— 
without other proof. It can be 
viewed as a rule of substantive law 
because it prohibits a criminal con- 
viction, as a matter of law, if the 
prosecution has not proven the cor- 
pus delicti. Thus, in a Florida crimi- 
nal trial it is possible that a jury 
would hear nothing about a 
defendant’s confession, even if it 
were clear that the defendant vol- 
untarily, knowingly, and willingly 
walked into his or her local police 
station, waived all Constitutional 
rights and completely confessed to 
committing a crime. In fact, if the 
state’s only evidence is a confession, 
criminal charges may not even be 
filed. 
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A great deal of misunderstanding 
surrounds the proper application of 
the corpus delicti rule because, in 
practice, both prosecutors and de- 
fense attorneys tend to distort it to 
suit their own purposes. On the one 
hand, prosecutors sometimes argue 
that the rule only requires them to 
produce “corroboration” before a 
defendant’s confession may be ad- 
mitted. On the other hand, defense 
attorneys sometimes argue that the 
rule requires the state to prove each 
and every element of the crime 
charged, beyond and to the exclu- 
sion of any reasonable doubt, before 
a confession may be admitted. 
While both of these variants sum- 
marize the operation of the corpus 
delicti rule in other jurisdictions, 
neither reflects the current law in 
Florida. 


History and Rationale 

A brief review of the rule’s history 
and rationale can be helpful when 
confronted with a corpus delicti is- 
sue in practice. Legal historians 
trace the origins of the corpus delicti 
rule to a 1661 English murder pros- 
ecution known as Perry’s Case.° 
There, the victim’s body was never 
found but three codefendants were 
convicted of murder and executed 
based largely on one codefendant’s 
confession. Unfortunately, the sup- 
posed murder victim turned up 
alive and well shortly after the ex- 
ecutions. A similar situation oc- 
curred in the United States in the 
early 1800s. In the case of Stephen 
and Jessee Boorn, the supposed 
murder victim resurfaced just in 
time to prevent his alleged mur- 
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derer from being executed.‘ Unfor- 
tunate cases such as these led the 
courts to develop what we know to- 
day as “the corpus delicti rule.” 

The original English corpus 
delicti rule was limited to murder 
cases, but American courts ex- 
panded it to apply to all kinds of 
criminal cases. In Florida it ap- 
pears that a corpus delicti issue 
arose for the first time in a pub- 
lished opinion in 1894.° Today, 
nearly every American jurisdiction 
has some version of the corpus 
delicti rule in place. Surprisingly, 
the requirements of the rule vary 
greatly from jurisdiction to jurisdic- 
tion and there is a distinct federal 
version of this doctrine which is sub- 
stantially different from Florida’s.’ 

The corpus delicti rule is intended 
to further three general policies: 1) 
to protect the mentally unstable from 
being convicted as a result of untrue 
confessions; 2) to ensure that inno- 
cent people are not convicted as a 
result of coerced, involuntary “con- 
fessions”; and 3) to promote more 
thorough law enforcement work by 
requiring authorities to find evidence 
beyond a confession.* The Florida 
Supreme Court has explained the 
policy reasons for the corpus delicti 
rule as follows: “A person’s confession 
to a crime is not sufficient evidence 
of a criminal act where no indepen- 
dent direct or circumstantial evi- 
dence exists to substantiate the oc- 
currence of a crime. The judicial 
quest for truth requires that no per- 
son be convicted out of derangement, 
mistake or official fabrication.” As 
the Fifth District explained, “the tra- 
ditional purpose of the corpus delicti 
rule was to ensure that a defendant 
would not be convicted solely on a 
mistaken confession to a crime that 
did not occur.””” 

It is important to note that cor- 
pus delicti is a common law rather 
than a Constitutional doctrine. Al- 
though one commentator writing in 
the 1960s predicted that the War- 
ren Court would find that the Con- 
stitution required some version of a 
corpus delicti rule, this has not oc- 
curred."' No court has ever found a 
Constitutional “right” requiring the 
corpus delicti rule to be satisfied in 


a criminal case.’ 


Operation of the Corpus 
Delicti Rule in Florida 

Consistent with the common law, 
Florida law requires the state to 
“prove the corpus delicti” before a 
defendant’s extrajudicial confession 
will be admissible in a criminal case. 
“The corpus delicti is made up of two 
elements: (1) that a crime has been 
committed, as for example, a man 
has been killed or a building has 
been burned; and (2) that some per- 
son is criminally responsible for the 
act.”!® Although various Florida 
Courts have phrased the corpus 
delicti rule in slightly different 
ways, the substance is essentially 
the same in every case." 


Essential Element One: A 
Crime Has Been Committed 

In order to understand the first 
aspect of the corpus delicti rule (that 
a crime has been committed), two 
Florida Supreme Court cases must 
be carefully considered: State v. 
Allen, 335 So. 2d 823, 825 (Fla. 
1976); and Burks v. State, 613 So. 
2d 441, 443 (Fla. 1993). 

Allen was charged with driving a 
vehicle from which a passenger, 
Curtis Black, was thrown and killed. 
There were no eyewitnesses to the 
crash, but Allen confessed that he 
was the driver and Black was the 
passenger. To admit the confession 


at trial the state relied on various 
circumstantial evidence to satisfy 
the corpus delicti rule. Allen was 
convicted on two counts of man- 
slaughter, one by culpable negli- 
gence and one pursuant to a statute 
relating to driving while intoxicated. 
Allen’s sole contention on appeal 
was that before his confession was 
admitted the state had not proven 
that he was driving the vehicle from 
which Curtis Black was thrown and 
killed. 

In affirming Allen’s conviction the 
Florida Supreme Court held that 
“(t]he state has a burden to bring 
forth ‘substantial evidence’ tending 
to show the commission of the 
charged crime. This standard does 
not require the proof to be uncon- 
tradicted or overwhelming, but it 
must at least show the existence of 
each element of the crime.’ Thus, to 
prove corpus delicti, Allen appears 
to require the state to come forward 
with “substantial evidence” support- 
ing each technical element of the 
precise crime charged. However, a 
closer examination of the case law 
suggests that this requirement may 
not be quite so strict. 

Burks v. State, 613 So. 2d 441 
(Fla.1993), was a DUI-manslaugh- 
ter case. There, the defendant ad- 
mitted to law enforcement at the 
scene of the accident that he was the 
driver of the vehicle, and that he had 
been drinking heavily all evening. 


JUNO 
No, Doctor, you are not entitled to a second opinion. 
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In a footnote the Supreme Court 
clarified Allen as follows: 


The crime of which the elements must 
be proven need not be the exact crime 
charged. As we pointed out in State v. 
Allen, 335 So. 2d 823, 825 (Fla. 1976): It 
is a fundamental principle of law that 
no person be adjudged guilty of a crime 
until the state has shown that a crime 
has been committed. The state therefore 
must show that a harm has been suf- 
fered of the type contemplated by the 
charges (for example, a death in the case 
of a murder charge or a loss of property 
in the case of a theft charge), and that 
such harm was incurred due to the crimi- 
nal agency of another. Thus, it is suffi- 
cient if the elements of the underlying 
crime are proven rather than those of the 
particular degree or variation of that 
crime which may be charged. (emphasis 
added). 


For purposes of satisfying the cor- 
pus delicti rule, Burks seems to re- 
quire only that the state come for- 
ward with “substantial evidence” 
that a crime “of the type contem- 
plated by the charges” has occurred. 
In practice, this more general re- 
quirement is very different from a 
requirement that the state produce 
“substantial evidence” supporting 
each technical element of the pre- 
cise crime charged. 


Essential Element Two: 
Some Person Is 
Criminally Responsible 

The second element of the corpus 
delicti rule requires the state to 
show “that some person is crimi- 
nally responsible for the act.” A 
burned structure, without more, 
does not necessarily mean that the 
structure was burned by a person; 
perhaps it was struck by lightning 
or an electrical malfunction caused 
the blaze. Similarly, a dead body, 
without more, does not necessarily 
mean that the victim was killed by 
another person; perhaps the victim 
died of natural causes, suicide, or 
was maimed by a falling object or 
wild animal. Thus, “[i]t is not suffi- 
cient [for the state] merely to prove 
the fact that the person died or the 
building burned, but there must be 
proof of criminal agency of another 
as the cause thereof.”"* In short, the 
second element of the corpus delicti 
rule simply requires the state to 
show that a person committed the 
crime. 


The Florida 
Supreme Court has 
held that in order to 
admit a confession, 
the state must bring 

forth “substantial 
evidence” of the 
corpus delicti. 


However, it should be noted that 
“identity” is not an element of the 
corpus delicti. It is settled that “[t]he 
concept of corpus delicti embraces 
the fact that a crime has been com- 
mitted by someone . . . without em- 
bracing the further fact (needed for 
conviction) that the defendant was 
the one who did or omitted the act 
or was otherwise responsible there- 
for.”’” For purposes of satisfying the 
corpus delicti rule, “the proof need 
not show the specific identity of the 
person who committed the crime. 
That is, it is not necessary to prove 
that the crime was committed by the 
defendant.”** 

As the many published opinions 
show, the identity issue can be con- 
fusing for lawyers and courts. In 
1976 the Florida Supreme Court, in 
Allen, 335 So. 2d at 824-25, recog- 
nized and attempted to clarify the 
confusion among Florida courts on 
this issue: 

In its opinion in this proceeding, the 
First District Court of Appeal appears 
to have adopted a legal standard which 
requires overwhelming proof by direct 
evidence that the crime charged was 
committed and that the defendant is the 
guilty party... . This was error which 
requires reversal, and we reaffirm that 
circumstantial evidence may be pre- 
sented prior to admission of a 
defendant’s confession in order to estab- 
lish the occurrence of the necessary ele- 
ments of the alleged crime. We also re- 
ject the implication in the district court’s 
opinion that identification of the defen- 
dant as the guilty party is a necessary 


predicate for the admission of a confes- 
sion. (Emphasis added) 
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This means that if the state can 
establish the corpus delicti—by 
showing that a crime was commit- 
ted by some unnamed person—the 
defendant’s own confession can be 
used to establish that the defendant 
was in fact the person who commit- 
ted the crime. 


Corpus Delicti 
Burden of Proof 

A second common area of confu- 
sion in corpus delicti cases arises 
when considering the burden of 
proof. The Florida Supreme Court 
has held that in order to admit a 
confession, the state must bring 
forth “substantial evidence” of the 
corpus delicti.'* This level of proof 
is clearly something Jess than the 
familiar “beyond a reasonable 
doubt” standard and Florida courts 
have said so explicitly. “The state’s 
burden of proof ‘beyond a reasonable 
doubt’ is a requirement to establish 
the defendant’s guilt, not to autho- 
rize admission of his confession.””° 
The corpus delicti rule “does not re- 
quire the state to prove a 
defendant’s guilt beyond a reason- 
able doubt before his or her confes- 
sion may be admitted.”*' Moreover, 
it is settled that “corpus delicti may 
be established by direct or circum- 
stantial evidence.”” 

A cursory review of the case law 
on corpus delicti burden of proof can 
be misleading. For example, some 
opinions seem to support the argu- 
ment that Florida law requires proof 
of the corpus delicti by the more rig- 
orous “beyond a reasonable doubt” 
standard.*> However, what this 
means is that the state must prove 
the corpus delicti, beyond a reason- 
able doubt, by the end of the case to 
sustain a conviction. But, as noted 
above, in order to admit a confession 
the state is required only to bring 
forth “substantial evidence” of the 
corpus delicti. Although this distinc- 
tion is still causing confusion today, 
it was explained by the Florida Su- 
preme Court almost 40 years ago: 
[T]he term corpus delicti encompasses a 
dual aspect. On the one hand, there is 
the requirement that there be sufficient 
evidence introduced by the state tend- 


ing to prove the . . . essential elements 
of corpus delicti before the jury will be 


permitted to consider any admission or 
confession of the defendant. When the 
term is used in this sense there is no 
requirement for proof of the elements 
beyond a reasonable doubt. It is enough 
if the evidence tends to show that the 
crime was committed, the only question 
being whether the evidence of corpus 
delicti is prima facie sufficient to autho- 
rize the admission or the confession. 
* * * 


The second requirement regarding 
corpus delicti is that at the conclusion 
of all the evidence in a particular case 
there must be proof beyond a reasonable 
doubt of the essential elements of the 
corpus delicti.** 


Order of Proof 
and Objections 

Problems sometimes arise when 
the state attempts to admit a con- 
fession without having first estab- 
lished the corpus delicti. Some pub- 
lished opinions have held that 
“Florida law requires that the cor- 
pus delicti be established indepen- 
dently of any confession before the 
confession is admitted into evi- 
dence.”* However, in practice this 
requirement is not always followed. 

While it is certainly the better 
practice to establish the corpus 
delicti before attempting to admit a 
confession, failure to do so is not fa- 
tal to the state’s case. The Florida 
Supreme Court has held that “the 
order of proof in such cases is gen- 
erally within the discretion of the 
trial court.””* In Allen, 335 So. 2d at 
825, the Florida Supreme Court re- 
affirmed that “it is preferable that 
the occurrence of a crime be estab- 
lished before any evidence is admit- 
ted to show the identity of the guilty 
party, even though it is often diffi- 
cult to segregate the two.””’ Where 
a confession is admitted prior to the 
corpus delicti having been estab- 
lished, a subsequent showing by the 
state will cure a premature admis- 
sion.” 

If the state attempts to introduce 
a confession without satisfying the 
corpus delicti rule it is essential for 
defense counsel to object at trial. 
Although an earlier case from the 
Second District allowed corpus 
delicti to be raised for the first time 
on appeal, in 1998 the Florida Su- 
preme Court held that a corpus 
delicti objection must be made at the 


trial court in order to preserve the 
issue for appeal.” 


Circumstantial Proof 
of Corpus Delicti 

Oftentimes the only proof of cor- 
pus delicti is circumstantial. How- 
ever, it is settled that the corpus 
delicti rule can be satisfied by direct 
or circumstantial proof.*° Homicide 
cases where the dead victim’s body 
is never found are an excellent il- 
lustration of this concept. In such a 
case the accused murder’s confes- 
sion may be admitted if the state can 
show through circumstantial evi- 
dence that a) a person died; b) the 
death was caused by the criminal 
agency of another; and c) the iden- 
tity of the deceased.*" 


Conclusion 
In sum, to admit an extrajudicial 


confession the corpus delicti rule 
requires the state to come forward 
with “substantial evidence” that 1) 
a crime “of the type contemplated by 
the charges” has occurred and 2) 
“some person is criminally respon- 
sible for the act.” If this rule is sat- 
isfied, an extrajudicial confession 
may be admissible in a criminal 
trial.*” 

Despite the corpus delicti rule’s 
continued vitality in Florida, it is no 
secret that various courts and com- 
mentators have been calling for its 
abolition for quite some time. As 
early as 1918 Judge Learned Hand 
questioned the necessity for such a 
rule.** Although Florida Supreme 
Court Justice Leander Shaw called 
for abolishing the rule in a dissent- 
ing opinion in Burks, the Florida 
Supreme Court recently refused the 
state’s invitation to do so in J.B. v. 
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State, 705 So. 2d 1376, 1378 (Fla. 
1998).** In the 2000 session of the 
Florida Legislature two bills in- 
cluded provisions to relax or abol- 
ish the corpus delicti rule in money 
laundering and sexual abuse 
cases. 

Today, there is no doubt that 
Florida law requires the state to 
satisfy the corpus delicti rule in all 
criminal cases ranging in serious- 
ness from a juvenile prosecution 
charging a minor with possession of 
alcohol to first degree murder.* Be- 
cause the outcome of a criminal case 
can easily turn on whether a con- 
fession is admitted at trial, a thor- 
ough understanding of the Florida 
corpus delicti doctrine is essential 
for every criminal lawyer. 
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and forms needed to yield big re- 
turns in age discrimination claims 
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overlooking the Oyster River, and tha 
old mill falls. 23 historic rooms, fine 
dining in an authentic Colonial 
atmosphere, casual fare in the ffrost 
Sawyer Tavern. 


Historic guestrooms have fireplaces, 
four posters, Georgian bed drapes, 
private baths, soaking tubs, full 
breakfast inclusive. 


One hour north of Boston, and eight 
minutes from historic Portsmouth, 
with it’s museums and mansions on 
tour, antiques and outlet shopping, 
and the seacoast of New Hampshire 
and the rocky coast of Maine. 


Golf courses, the Shaker Village, 
whale watching, all within minutes. 


THREE CHIMNEYS INN 
17 Newmarket, Durham NH 03824 
603 868 7800 888 399 9777 
chimney3@threechimneysinn.com 


Vineyard Haven, MA 02568 - Fax 508-693-1878 
www. ti com 


The Willows of Newport 
~ Romantic ~ 


Authentic American Bed & Breakfast 


The Willows is the perfect getaway in 
America's favorite City-by-the-Sea. This 
beautifully restored historic landmark, three 
blocks from downtown and the waterfront, 
has one of the few renowned "Secret 
Gardens" of Newport's Historic Point. 
Inside, you'll find exquisitely decorated 
rooms, wonderful amenities, and have a 
sumptuous "Gilded Age" breakfast in bed. 


8 Willow Street, Historic Point 
Newport, Rhode Island 02840-1927 
401-846-5486 


The American B & B Association 
Award of Excellence 


Experience the Beauty 

of the Rockies 
Stay in a charming, historic log cabin 
or lodge room, on our 1,000 acre} 
ranch nestled in the Sawtooth] 
Mountains, one hour north of Sun 
Valley. Enjoy sumptuous breakfast 
and dinner meals, our natural hot 
springs swimming pool, private 
stocked catch-and-release fishing 
pond and horseback riding on the 
ranch. An exciting variety of area 
activities includes hiking, biking, 
white water rafting, scenic drives and 
ghost town visits. 


THE IDAHO ROCKY MOUNTAIN RANCH 


Idaho Rocky Mountain Ranch 
HC 64 Box 9934~Stanley, ID 
83278 
208.774-3544~FAX 208.774-3477 
idrocky@ruralnetwork.net 


www.idahorocky.com 


y = 
Clarion 


Travel Leisure 


Walk Earth’s 
Scenic Trails 


Stay in B&B’s, Inns, Lodges 
Weekends and Weeklongs+ 


SPOTTED HORSE RANCH 
Lole, 
ft. stone’s throw from the 


Hoback River. Horseback riding, 
Flyfishing, cookouts, river 
floating, pack trips and Western 

fun for the whole family. 


California * New Mexico * Great Smoky Mountains 
Maine + New Hampshire * Midwest and more 
MEXICO: Copper Canyon + Yucatan 


Mountain, river and wildlife views 
with meals served in 
view of the river. For color 


brochure and information ona 
Call for Brochure one-stop vacation, call: 
877-869-5745 o, 847-869-5745 307-733-2097 800. 528- 2084 
email: teiywt@mces.com fox 307-7 33-3 


www.earthisyours.com Jackson, WY 43001 
www. spottedhorseranch. com 


‘| “One of the Top Walking alee 
Companies in the World” 


—Walking 


ADVENTURE 
ASSOCIATES 


‘woman owned and operated since 1987 


AST AFRICA 


Cultural & 
Wildlife Safari 


Modern Wildern Living 
Survival Skills Adventures 


* Superb wildlife viewing 
* Premier East Africa parks 
* Visit traditional tribal villages 
* Deluxe park lodges, luxury tents, 
primitive camp, Swahili guest house Pr 
* Sun, swim, snorkel and sail Corporate Thinking 
* Private land rovers Primitive Art 
* Guided safari walks 


JANUARY 12 - FEB 1, 2001 


Contact: Cody Lundin/ALss 

Box 3064. 
escott, Arizona 86302 

(520) 636-8384 

abodude@aztec.asu.edu 


Reserve Today!! 
www.adventureassociates.net 
*mail: adventureassc@quidnunc.net 


Brochure (888)532-8352 
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WOMEN'S 
WEEKEND 
GETAWAYS 


Camp Mom 
* for mothers & others 


RELAX & RECHARGE 
IN SO. CALIFORNIA 


arts & crafts # yoga @ fun 
campfire # massage & more 


Scrapbook Marathon 


classes 


Catt (888) 633-2226 
OR TAKE A CAMP TOUR: 
WWW.CAMPGETAWAY.COM 


Let 140,000 eyes see # 
the world through your - 
advertisement in the g 


Travel & Leisure Section 


For more information 
on how you can 
promote your resort, 
property, or location 
Call: 
Randy Traynor 
(850) 561-5685 
or 
rtraynor@flabar.org 


/ 
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ATTORNEY REFERRAL SERVICES 


= A-A-A Attorney Referral Service. is your 
shone Aa like it used to? Last m we 

referred over 12,000 callers to our a 
PERS L INJURY ATTORNEYS -- 

calls. All legal categories, we have calls 
statewide. Call us A-A-A Attomey Ri 
Service 1-800-733-5342, 1-888-669- 
pager Are you ready to start getting 


EXPERT WITNESS 


Forensic Footwear/Tire Fxam- 
iner & Document Examiner 


=z Wil J. Bodziak, M.S.F.S; r 
aminer; fully certified, over 27 years e: 
Jacksonville, FL 904-267-8860. 


Handwriting 
= Fo Document Examiner/Handwriting 


Expert: Don Quinn, 4040 Woodcock cast Suite 
147, J 


Thomas Vast 
FL 32751 (800) 544-0004. Formerly wit 
Postal ion Service Crime Lab. ( 
yrs. — ABFDE Certified (forme 
Director.) Court qualified throughout so 


Medical 
For Quality: Credible r 
Since 1986. We have Florida 
agreed fo review your maipracti 
S merit, testify for you. Plai 
4 -800- 284- 3627. Visit us 


a Ja L. Mack, Board Certified Re 
Estate with 50 years practice 
in Florida reat estate law, AV rated, available to act 


20185 East Country Club Drive, #607, Mi 
33180, 5) 466-5519, fax (305) 682-1; 33, 
email: j Klaw@aol.com 


LEGAL RESEARCH 


® LegalScope Research provides you with 
effective, concise, and commanding lega! 
researc Outsource those | jemos 
and briefs. Call (941) 518-6785 or visit 


www. LegalscopeResearch com. 
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Inter-City Testing 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquires Welcome 


Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury Analy- 
sis; Construction Safety; Elevators/Escalators; 
Fires/Explosions; Flammability; Glass/Metal Frac- 
ture; Helmets; Ladders; Parks, Playgrounds, 
Amusements; Pollution-Air & Water; Safety/Elec- 
trical Engineering; Slips, Trips & Falls; Sports, Rec- 
reation, Aquatics; Toxic Exposure; Transportation, 
Tires; Highway Safety; Warning/Instructions 


to one of our 


AMFS staff 
physicians = 
4 collaborate to 
"4 personally review 
"4 your medical records, 
formulate opinions, and 
match experts to your cases 
from our carefully pre-screened 
panel of board-certified 
specialists in your region. 


(561) 745-7940 
‘AX (561) 745-7: 

P.O. Box 2819 
piter, Florida 3346 


AMFS bridges medicine and 
law...more than 4,000 
specialists in more than 
20,000 cases since 1990. 


AMFS CLIENT 
Michael E. Cardoza 
SAN FRANCISCO 
TRIAL ATTORNEY 


For more information on how 
you can advertise in the 
Lawyer Services Pages 


AMFS 


American Medical Forensic Specialists, Inc. 


Contact: 
Julie Tanner 
(850) 561-5687 


physician managed company 


B. Michael Grant, CPA 


is an independent and objective 


Economic Expert 
qualified in Federal and Michigan 
Courts for plaintiff and defense 
attorneys for over 14 years. 

Loss of Wages and Benefits Loss of Services 


Value of a Homemaker Business Valuations 
Divorce Actions # Hedonic Damages @ Lost Profits 


5840 Corporate Way, Suite 200 West Palm Beach, FL 33407 
(561) 969-9959 Toll-Free (888) 883-4336 


Licensed in Michigan, Pending in Florida 


Only the Bes 

| 

years experience in Federal and state 

Crime Laboratories. Qualified in Federal and 

State courts. Retired FDLE Document Examiner. 

Ce Forensic Document Examiner, WSs 
|Maitiand, 1-800-275-8903 
itheast. 

= 

Real Estate Law 

= 

3 

= 


OUT OF STATE 


@ Was your client injuredjor arrested in Las 
Vegas? Call Craig P. Kenny & Associates. Alaw 
firm committed to the client, ices primarily in 
the areas of Personal Injury, Workers’ Compensa- 
tion, Medical Malpractice and Criminal Defense. 
Experienced Trial Attorneys. | Gail Craig toll free: 
1-888-275-3369 or WWW.CPKLAW. com. 


@ Qualified 1031 Exchange intermediary 
Services. Regular, delayed) reverse and build-to- 
suit. 20 years experience. work with you and 
your clients. Competitive prigiag, Call Jett Riddell 
(941) 366-1300 or FAX (941) 955-9380 for 
information. 


STOCKBROKER FRAUD MISMANAGEMENT 


@ Call us to talk over remedies available to 
your clients who have securifieS account losses. 
Referral or co-counsel; expeft WiINeSS affiliations. 
David McGee, Beggs & Lang, Pensacola, (850) 
432-2451. 


= Top Dollar paid for insuranee settlements 
and lottery winnings. Do you Rave High Net 
Worth Elder Clients? We pufehase targe life 
insurance policies from seniors. Heartiand Capital 
Funding Inc., (800) 
897-9825. 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH-} (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 

Arlington, VA 22201 

Phone: (703) 524-8200 
FAX: (703) 525-8451 

Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


BANKRUPTCY 


New! VERSION 8.0 


FASTER, SMARTER, EASIER TO USE. 
Best Case Bankruptcy for Windows is 
the friendliest, most powerful software 
available for preparing debtors’ forms. 


Several packages available including a 
Multi-User Network Version. Our prices 


for one full year. 


1.800.492. 8057 


Call us today for your 
FREE evaluation version, 
brochure and price list, 
or reach us on the web at 
www.bestcase.com 
Best Case Solutions, Inc. 


P.O. Box 32 
Evanston, IL 60204 


liability is poor. 


5,000+ FIRMS SINCE 1986. 


13577 Feather Sound Drive 


Bldg. II, Suite 190 


Clearwater, Florida 33762-5552 


include toll-free support and free updates 


I—| ~4NI:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


~MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. 


DENTAL MALPRACTICE 


Plaintiff or Defense 
* Case Merit, Causation, Liability 
¢ Trial Preparation and Strategy 
¢ Expert Testimony 


INITIAL CONSULTATION OFFERED 
WITHOUT CHARGE 
1-877-OPN-WIDE 
(toll free) 676-9433 
Mark C. McCauley, D.M.D. 


Toll Free 1-877-390-HCAI 


Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 
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| “Best Case cut our time in half and doubled our productivity.” 

No Merit - No Charge 

Witness, Ltd) 

thedical expert testimony in medical malpractice, personal injury & disability daims is 

VISA * MASTERCARD * AMERICAN EXPRESS + DISCOVER 

60-DAY MONEY-BACK GUARANTEE! 

| 
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Don’t bother cleaning out your desk. We'll be hiring 
you back as a consultant for half the salary and no benefits. 


TEA 


- LNT 


My client pleads not guilty, your honor, 
and can someone please close those blinds. 


4 

} 

\ 

. I’ve brought along a jury of my peers. 

Tit Bie 


\ 90n you will be able to generate 
targeted client leads with Legal 
Services by Request. This new service will 
link your firm to potential clients via 
email, and will be on Martindale-Hubbell’s 
lawyers.com and Respond.com, the popular 
“Shop By Request” site. There has never 
been a more effective, electronic way to 
receive client leads. 


Advantage of 


ISCO unt Pri 
Sign up now and receive three listings 
for $180-— that’s 50% off the regular price 
of $3607 For more information on participating 
in Legal Services by Request, please call 
1-800-326-4902, ext. 5695. 


FREE WESTNEWS THROUGH NOV. 30, 2000! 
Visit www.westlaw.com or call 1-800-207-WEST (1-800-207-9378). 


Find the answers in Westnews. 


With more than 6,900 resources — from The Wall Street Journal to trade journals - it’s your best source for 
news and business information. 


In Westnews, featuring Dow Jones Interactive; you can find news and background information about virtually 
any person, company or issue that’s important to you or your clients. 


Westnews - available exclusively on Westlaw: For search assistance, call 1-800-207-WEST (1-800-207-9378). 


Westnews” a 


THE OTHER SIDE OF WESTLAW ‘ 

22000 West Group 5-985 1-0/9-00 GROUI 
Dow jones interactive is registered tademork'of Daw jones & Company, inc 
Wesi Group trademarks are used herein under license Bancroft-Whitney * Clark Boardman Callaghan + Lawyers Cooperative Publishing * Westlaw’ West Publishing 
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